THE METROPOLITAN GOVERNMENT OF NASHVILLE AND DAVIDSON
COUNTY

KARL F. DEAN, MAYOR

EXECUTIVE ORDER NO. 035

Subject: Policy for the Inspection and Copying of Public Records under the Tennessee
Public Records Act (T.C.A. § 10-7-503 et seq.)

T, Kar! Dean, Mayor of the Metropolitan Government of Nashville and Davidson County, by virtue of the power
and authority vested in me, do bereby find, direct and order the following:

I. General Policy

A It is the policy of the Metropolitan Govetnment to:

1) Comply with the Tennessee Public Recotds Act (T.C.A. § 10-7-503 ¢ seq.) by permitting
the inspection and copying of the public records of the Metropolitan Government.

(Attachiment 1.)

2) Provide any citizen of Tennessee the opportunity to inspect all records of the
Metropolitan Government that ate not confidential, exceptions to the Tennessee Public
Recotds Act, or otherwise protected from disclosure by law.

3) Provide citizens of Tennessee the opportunity to copy ot have provided to them a copy
of records of the Metropolitan Government that are not confidential, exceptions to the
Tennessee Public Recotds Act, or otherwise protected from disclosute by law for 2 fee
in compliance with law that recovers for the Metropolitan Government the actual cost
to the Metropolitan Govetnment of producing and delivering the copies.

B. Each Departmént Head shall be responsible for carrying out this policy. Each
Department Head may adopt supplemental rules, not inconsistent with this order. Each

Department Head shall also have the responsibility to:

1) Preserve the confidentiality of a public record or information in a public record that is
confidential under the Tennessee Public Records Act (T.C.A. 10-7-504 ¢f seq.).
(Attachment 2.)

2) Protect public records from damage or disorganization.

3) Make public records not exempt from disclosure and in the Department Head’s custody
available for inspection during normal business houts unless a state law provides

otherwise.
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C. A Department may not require a tequest to view a public record to be in writing and may
not assess a charge to view a public record unless otherwise required by law. T.C.A. § 10-7-

503(a)(7).

D. A Department may requite 2 request for copies of public records to be in writing.
CT.C.A. § 10-7-503(2)(7).

E. A Department may require a citizen making a request to inspect or copy a public record
to present photo identification, if the person possesses photo identification, issued by a
governmental entity, which includes the person's address. If 2 person does not possess such
photo identification, the Department may require other forms of identification acceptable to the
Department. T.C.A. § 10-7-503(2)(7).

F. Any request for inspection or copying of a public record shall be sufficiently detailed to
enable the Department to identify the specific records to be located or copied. T.C.A. § 10-7-

503()(7).
II.  Definitions
In the interpretation and application of this policy, the following terms mean:

1) “Confidential record” is any record, or part of a record, which is defined by the
Tennessee Public Records Act, or other state or federal law, as being exempt from
public inspection, including, but not limited to, those records listed in T.C.A., § 10-7-
504.

2) “Department Head” means any petson designated a department head by the
Metropolitan Chatter, the Metropolitan Code of Laws, or the Mayor and shall also
include a Department Head’s designee. -

3) “Labot” means the time reasonably necessaty to produce the requested records and
includes the time spent locating, retrieving, reviewing, redacting, and reproducing
records. ‘

4) “Public Official” means federal, state, and local government officials who seek records
in their official capacity. '

5) “Public records or records” means all written ot electronically created or stored
documents, papets, letters, maps, books, photographs, microfilms, electronic data
processing files and output, films, sound recordings, or other material, regardless of

~ physical form or characteristics, made ot received pursuant to law or ordinance of in
connection with the transaction of official business by the Metropolitan Government ot
as may further be defined in T.C.A. § 10-7-301(6)".

1< Pyblic record ot records’ or “state record ot records’ means all documents, papers, letters, maps, books,
photographs, microfilms, clectronic data processing files and output, films, sound recordings, or other
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JII.  Procedure for Inspecting or Copying Public Records.

A. Any citizen of Tennessee who has requested access to the Metropolitan Government’s
public records is entitled to inspect or copy the public record(s) if such record(s) 1s not exempt
from disclosure. Where part of a public recotd contains information exempt from disclosure,
that part shall be redacted.

B Public records not exempt from disclosure shall be made available promptly for
inspection ot copying.

C. Where a prompt turnaround is not practicable, within seven (7) business days the
custodian shall:2

1) Make the information available;
2) Deny the request in wtiting and include the basis for the denial,

3) Furnish the requestor with the estimated time that will be reasonably necessary to
produce the tecord or information if it will not be produced within seven (7) business
days.

D. To the extent possible copies shall be made on the copying equipment owned ot leased

by the Metropolitan Government. Where the cquipment does not exist, 1s moperative, 1s not
designed to copy the records requested, ot the requestor wants the copies in a format the
Metropolitan Government’s equipment cannot accommodate, the copies may be made on
commercial copying equipment.

E. The Metropolitan Government is not responsible for searching through files to compile
information ot for creating records that do not exist.>

IV.  Cost of copies.

A Tn the absence of a departmental policy approved by the Mayor and filed with the
Metropolitan Clerk, requestors shall be charged $0.15 per page (8 /2" x 11" or 8 /2" x 14" paper)
for black and white copies. For documents in color, requestoss shall be advised that color copies
ate available at a higher charge than black and white copies. If the requestor then requests a
color copy, the requestor shall be charged $0.50 per page (8 /2" x 11" or 8 2" x 14" paper).
Duplex copies (copies on both sides of a page of paper) are charged as two (2) sepatate copies.
These charges are designed to cover the cost to the Metropolitan Govetnment for copies of
records maintained and provided to requestors. This is a reasonable amount that reflects the
cost to the government based upon the average cost for the copy machine, paper and supplies,
and overhead costs and is also an amount equal to or less than the amount adopted by the

material, regardless of physical form or characteristics made ot received pursuant to law or ordinance or in
connection with the transaction of official business by any governmental agency.” T.C.A. § 10-7-301960
2T.CA. §10-7-503(a)}(2)(B).

TCA.§10-7-503@)4)
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Office of Open Records Counsel of the State of Tennessee as a reasonable cost for producing a
copy of a public record. Attachment 3.

B. The Department Head can charge the requestor for employee labor that is reasonably
necessaty to produce the requested records. However, no charge shall accrue for the first one 1)
hour incutred by personnel in producing the requested material. Costs are charged based on the
houtly wage of the employee(s) (not including benefits). For salaried employees, the houtly wage
is determined by dividing the employee’s annual salary by the required hours to be worked pet
year (salary/ [52 weeks per year x hours worked per week]). The Department Head shall
determine the number of hours each employee spent producing a request and then subtract one
(1) hour from the highest paid employee. The Department Head will then multiply each
employee’s hourly wage by the total number of labor hours worked by that employe. Finally,
the total labor houts for all employees will be added together to determine the total labor -
amount to charge. |

C. Requestors will retrieve requested records by hand delivery when they return to the
custodian’s office. If the requestor requests delivery by means of the United States Postal
Service, or through any other delivery means agreed to by the Department Head, costs incurred
in delivering the copies will be assessed in addition to other permitted charges. The requestor
 shall pay the costs before the copies are provided to the requestor.

D. Department Policies
1) Department Heads shall produce records using the most cost efficient method(s).

2) Depattment Heads shall establish a written schedule of charges for special copies of
records that are not maintained or provided on 8 ¥2" x 11" ot 8 2" x 14" paper if the
actual cost of providing such record exceeds $0.15 pet page for black and white copies
ot $0.50 per page for color copies.

3) Department Heads may establish a written schedule of Cha:rges for copies provided on 8
14" x 11" or 8 12" x 14" paper if the actual cost of providing such record exceeds $0.15
pet page for black and white copies or $0.50 per page for color copies.

4) Depattment policies proposing to charge more than $0.15 per page for black and white
copies ot $0.50 per page for color copies must be submitted to the Finance Director’s
Office along with documentation that demonstrates that the proposed schedule of
charges represents the actual costs to that department. Such documentation will also
include the calculations and reasoning used to determine actual costs. If recommended
by the Finance Director and approved by the Mayot, the written schedule of charges for
that department shall become effective when filed with the Metropolitan Cletk.

E. The estimated cost of providing copies requested shall be calculated by the Department
Head and explained to the requestor. Should a requestot cancel the public records request, to
the extent costs have been incurred by the Department Head, the requestor shall be responsible
for paying the costs incurred. The requestor shall have agreed in writing to make the payment as
set out in this section and as explained to the requestor before the copies ate made.

4
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F. Depattment Heads have discretion to reduce or waive payment of costs if the requesting
party is indigent or if the administrative cost of collecting the payment is greater than the cost of
providing the copies. A decision to reduce or waive costs shall be made in such manner so as to
be in the best interests of the Metropolitan Government, shall be in compliance with all federal,
state, and local laws, shall be made with complete impartiality and shall not be made in a way to
give the appearance of preferential treatment.

G. Where it is not practical ot possible for the department’s copying equipment to ptepate
the copies of the records requested, the Department Head shall immediately notify the
requestor. The requestor may then request the Department Head to determine and advise the
requestot of the estimated cost to commercially reproduce a copy of the records. After the
requestor pays the estimated commercial reproduction costs, the Department Head shall arrange
the commercial reproduction of the documents for the requestor. The requestor shall pay any
costs exceeding the estimated cost before the copies are provided to the requestor.

H. Where it is not reasonably possible fot the department’s staff to prepare the copies
within the time frame the requestor needs, the Department Head shall immediately notify the
tequestor. The requestor may then request the Department Head to determine and advise the
requestor of the estimated cost to commercially teproduce a copy of the records. After the
requestor pays the estimated commercial reproduction costs, the Department Head shall arrange
the commercial reproduction of the documents for the requestor. The requestor shall pay any
costs exceeding the estimated cost befote the copies are provided to the requestor.

I Where the Department Head will be assessed a charge to retrieve requested records from
archives, ot any other entity having possession of the requested recotds, the Department Head
shall immediately notify the requestot. After the requestor pays the estimated retrieval costs, the -
Department Head shall arrange for the retrieval and reproduction of the documents for the
requestor. ‘The requestor shall pay any costs exceeding the estimated cost before the copies are
provided to the requestor. '

J. The Department shall give the requestor the option of receiving information in any
format in which it is maintained by the Department, including electronic format consistent with
Tennessee Code Title 10, Chapter 7, Patt 1.

K. When large-volume requests ate involved, the Department shall provide the information
in the most efficient and cost effective manner, including but not limited to permitting the
requestor to provide copying equipment or an electronic scanner when reasonable.

L. Public Officials shall not be charged for copies of records whete the total cost prescribed
for copies of public records does not exceed twenty-five ($25.00) dollars. The Department
Head may waive any or all payment by Public Officials where the waiver is in the best interest of
the Metropolitan Government.

M.  Itis the intent of this Executive Order to comply with all state laws including Title 8,
Chapter 4, Part 6, of the Tennessee Code, the Office of Open Records Counsel, and ‘T CAS
10-7-503. Should it be determined that the requirements of state law conflict with the
provisions of this Executive Order, the state law shall govern as to that requirement (See for
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example T.C.A. § 8-21-401 (i)(4), (5) and (11) which identifies the uniform copying fees applied
in all courts).

N. At such time as the Office of Open Recotds Counsel, created by 2008 Tennessee Laws,
Pub. Ch. 1179, Section 6, alters or amends the schedule of reasonable charges that a records
custodian may impose, this Executive Order will be reviewed by the Finance Director and the
Ditector of Law who shall recommend changes to this Executive Order that may then be
necessary.

ORDERED, EFFECTIVE AND ISSUED:

Karl F. Dean
Metropolitan Mayor

Date: __DEC 9 2008

B-008752



ATTACHMENT 1.

Tennessee Code
Title 10. Public Libraries, Archives and
Records
Chapter 7. Public Records
Part 5. Miscellaneous Provisions

§ 10-7-503. Inspection by citizens;
confidentiality; availability; law
enforcement personnel records

(a)(1) As used in this part and Title 8, Chapter 4,
Part 6, “public record or records” or “state record
or records” means all documents, papers, letters,
maps, books, photographs, microfilms, electronic

data processing files and output, films, sound
recordings, or other material, regardless of
physical form or characteristics made or received
pursuant to law or ordinance or in connection
with the transaction of official business by any
governmental agency.

(2)(A) All state, county and municipal records
shall at all times, during business hours, which
for public hospitals shall be during the business

hours of their administrative offices, be open for -

personal inspection by any citizen of Tennessee,
and those in charge of such records shall not
refuse such right of inspection to any citizen,
unless otherwise provided by state law.

(B) The custodian of a public record or the
custodian's designee shall promptly make
available for inspection any public record not
specifically exempt from disclosure. In the
event it is not practicable for the record to be
promptly available for inspection, the
custodian shall within seven (7) business days:

(i) Make such information available to the.
requestor;

(ii) Deny the request in writing or by
completing a records request response form
developed by the office of open records
counsel. The response shall include the basis
for the denial; or

(iif) Furnish the requestor a completed
records request response form developed by

the office of open records counsel stating the
time reasonably necessary to produce such
record or information.

(C)(i) Until the office of open records counsel
develops a schedule of reasonable charges in -
accordance with § 8-4-604(a), a records
custodian may require a requestor to pay the
custodian's actual costs incurred in producing
the requested material; provided that no charge
shall accrue for the first five (5) hours incurred
by the records custodian in producing the
requested material. Such actual costs shall
include but not be [imited to:

(a) The making of extracts, copies,
photographs or photostats; and

(b) The hourly wage of employee(s)
reasonably necessary to produce the
requested information.

(if) When such schedulé of reasonable
charges is developed, the provisions of
subsection (a)(7)(C)(1) shall become
effective.

(iii) Following the development of the
schedule of reasonable charges by the office
of open records counsel, the office of open

. records counsel shall notify the Tennessee
Code Commission and when the code
commission receives such notice this
subdivision (C) shall no longer apply and the
language in this subdivision (C) shall be
repealed and deleted by the code commission
as volumes are replaced or supplements are
published.

(3) Failure to respond to the request as described
in subdivision (a)(2) shall constitute a denial and
the person making the request shall have the
right to bring an action as provided in § 10-7-
505.

(4) This section shall not be construed as
requiring a governmental entity or public official
to sort through files to compile information;
however a person requesting such information
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ATTACHMENT 1.

shall be allowed to inspect the non-exempt
records. '

(5) This section shall not be construed as
requiring a governmental entity or public official
to create a record that does not exist; however
the redaction of confidential information from a
public record or electronic database shall not
constitute a new record.

(6) A governmental entity is prohibited from
avoiding its disclosure obligations by
contractually delegating its responsibility to a
private entity.

{7} A) A records custodian may not require a
written request or assess a charge to view a
public record unless otherwise required by law.
However, a records custodian may require a
request for copies of public records to be in
writing or that such request be made on a form
developed by the office of open records counsel.
Such custodian may also require any citizen
making a request to view a public record or to
make a copy of a public record to present a photo
identification, if the person possesses a photo
identification, issued by a governmental entity,
which includes the person's address. If a person
does not possess a photo identification, the
records custodian may require other forms of
identification acceptable to the records
custodian.

(B) Any request for inspection or copying of a
public record shall be sufficiently detailed to
enable the records custodian to identify the
specific records to be located or copied.

{C)(1) A records custodian may require a
requestor to pay the custodian's reasonable -
costs incurred in producing the requested
material and to assess such reasonable costs in
the manner established by the office of open
records counsel pursuant to § 8-4-604.

(2) The records custodian shall provide a
requestor an estimate of such reasonable
costs to provide copies of the requested
material.

(b) The head of a governmental entity may
promulgate rules in accordance with the Uniform
Administrative Procedures Act, compiled in title
4, chapter 5, to maintain the confidentiality of
records concerning adoption proceedings or
records required to be kept confidential by
federal statute or regulation as a condition for the
receipt of federal funds or for participation in a
federally funded program.

(c)(1) Except as provided in § 10-7-504(g), all
law enforcement personnel records shall be open
for inspection as provided in subsection (a);
however, whenever the personnel records of a
law enforcement officer are inspected as
provided in subsection (a), the custodian shall
make a record of such inspection and provide
notice, within three (3) days from the date of the
inspection, to the officer whose personnel
records have been inspected:

(A) That such inspection has taken place;

(B) The name, address and telephone number
of the person making such inspection;

{C) For whom the inspection was made; and
(D) The date of such inspection.

(2) Information made confidential by this chapter
shall be redacted whenever possible, but the
costs associated with redacting records or
information, including the cost of copies and
staff time to provide redacted copies, shall be
borne as provided by current law.

(3) Any person making an inspection of such
records shall provide such person's name,
address, business telephone number, home
telephone number, driver license number or other
appropriate identification prior to inspecting such
records.

(d)(1) All records of any association or nonprofit
corporation described in § 8-44-102(bY{1 }(E)(i)
shall be open for inspection as provided in
subsection (a); provided, that any such
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ATTACHMENT 1.

organization shall not be subject to the inspection. Copies of each audit shall also be
“ requirements of this subsection (d) so long as it made available to the press; and
complies with the following requirements:

(A) The board of directors of the organization
shall cause an annual audit to be made of the
financial affairs of the organization, including
all receipts from every source and every
expenditure or disbursement of the money of
the organization, made by a disinterested
person skilled in such work. Each audit shall
cover the period extending back to the date of
the last preceding audit and it shall be paid out
of the funds of the organization;

(B) Each audit shall be conducted in
accordance with the standards established by
the comptroller of the treasury pursuant to § 4-
3-304(9) for local governments;

(C) The comptroller of the treasury, through
the department of audit, shall be responsible
for ensuring that the audits are prepared in
accordance with generally accepted
governmental auditing standards, and
determining whether the audits meet minimum
audit standards which shall be prescribed by
the comptroller of the treasury. No audit may
be accepted as meeting the requirements of this
section until such audit has been approved by
the comptroller of the treasury;

(D) The audits may be prepared by a certified
public accountant, a public accountant or by
the department of audit. If the governing body
of the municipality fails or refuses to have the
audit prepared, the comptroller of the treasury

~may appoint a certified public accountant or
public accountant or direct the department to
prepare the audit. The cost of such audit shall
be paid by the organization;

(E) Each such audit shall be completed as soon
as practicable after the end of the fiscal year of
" the organization. One (1) copy of each audit
shall be furnished to the organization and one
(1) copy shall be filed with the comptroller of
the treasury. The copy of the comptroller of the
treasury shall be available for public

(F) In addition to any other information
required by the comptroller of the treasury,
each audit shall also contain:

(i) A listing, by name of the recipient, of all
compensation, fees or other remuneration
paid by the organization during the audit year
to, or accrued on behalf of, the organization's
directors and officers;

(ii) A listing, by name of recipient, of all
compensation and any other remuneration
paid by the organization during the audit year
to, or accrued on behalf of, any employee of
the organization who receives more than
twenty-five thousand dollars ($25,000) in
remuneration for such year;

(iif) A listing, by name of beneficiary, of any
deferred compensation, salary continuation,
retirement or other fringe benefit plan or
program (excluding qualified health and life
insurance plans available to all employees of
the organization on a nondiscriminatory
basis) established or maintained by the
organization for the benefit of any of the
organization's directors, officers or
employees, and the amount of any funds paid
or accrued to such plan or program during
the audit year; and

(iv) A listing, by name of recipient, of all
fees paid by the organization during the audit
year to any contractor, professional advisor
or other personal services provider, which
exceeds two thousand five hundred dollars
{$2,500) for such year. Such listing shall also
include a statement as to the general effect of
each contract, but not the amount paid or
payable thereunder.

The provisions of this subsection (d) shall not
apply to any association or nonprofit corporation
described in § 8-44-102(b)(1)(E)(i), that employs
no more than two (2) full-time staff members.
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ATTACHMENT 1.

(2) The provisions of this subsection (d) shall not
apply to any association, organization or
corporation that was exempt from federal income
taxation under the provisions of § 501{c)(3) of
the Internal Revenue Code (26 U.S.C. §
501(c)(3)) as of January 1, 1998, and which
makes available to the public its federal return of
organization exempt from income tax (Form
990) in accordance with the Internal Revenue
Code and related regulations.

(e) All contingency plans of law enforcement
agencies prepared to respond to any violent
incident, bomb threat, ongoing act of violence at
a school or business, ongoing act of violence at a
place of public gathering, threat involving a
weapon of mass destruction, or terrorist incident
shall not be open for inspection as provided in
subsection (a).

(f) All records, employment applications,
credentials and similar documents obtained by
any person in conjunction with an employment
search for a director of schools or any chief
public administrative officer shall at all times,
during business hours, be open for personal
inspection by any citizen of Tennessee, and those
in charge of such records shall not refuse such
right of inspection to any citizen, unless

- otherwise provided by state law. For the
purposes of this subsection (f), the term “person”
includes a natural person, corporation, firm,
company, association or any other business
entity.
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ATTACHMENT 2.

Title 10. Public Libraries, Archives and
Records
Chapter 7. Public Records (Refs & Annos)
Part 5. Miscellaneous Provisions (Refs &

Annos)

§ 10-7-504. Confidentiality of certain
records

(a)(1) The medical records of patients in state,
county and municipal hospitals and medical
facilities, and the medical records of persons
receiving medical treatment, in whole or in part,
at the expense of the state, county or
municipality, shall be treated as confidential and
shall not be open for inspection by members of
the public. Any records containing the source of
body parts for transplantation or any information -
concerning persons donating body parts for
transplantation shall be treated as confidential
and shall not be open for inspection by members
of the public.

(2)(A) All investigative records of the Tennessee
bureau of investigation, the office of inspector
general, all criminal investigative files of the
department of agriculture and the department of
environment and conservation, all criminal
investigative files of the motor vehicle
enforcement division of the department of safety
relating to stolen vehicles or parts, and all files of
the handgun carry permit and driver license

- issuance divisions of the department of safety
relating to bogus handgun carry permits and
bogus driver licenses issued to undercover law
enforcement agents shall be treated as
confidential and shall not be open to inspection
by members of the public. The information
contained in such records shall be disclosed to
the public only in compliance with a subpoena or
an order of a court of record; provided, however,
that such investigative records of the Tennessee
bureau of investigation shall be open to
inspection by elected members of the general

assembly if such inspection is directed by a duly -

adopted resolution of either house or of a
standing or joint committee of either house.
Records shall not be available to any member of
the executive branch except to the governor and

to those directly involved in the investigation in
the specified agencies.

(B) The records of the departments of
agriculture and environment and conservation
referenced in subdivision (a)(2)(A) shall cease
to be confidential when the investigation is
_closed by the department or when the court in
which a criminal prosecution is brought has
entered an order concluding all proceedings
and the opportunity for direct appeal has been
exhausted; provided, however, that any
identifying information about a confidential
informant or undercover law enforcement
agent shall remain confidential.

(C) The Tennessce burcau of investigation,

. upon written request by an authorized person
of a state governmental agency, is authorized
to furnish and disclose to the requesting agency
the criminal history, records and data from its
files, and the files of the federal government
and other states to which it may have access,
for the limited purpose of determining whether
a license or permit should be issued to any
person, corporation, partnership or other entity,
to engage in an authorized activity affecting
the rights, property or interests of the public or
segments thereof.

(3) The records, documents and papers in the
possession of the military department which
involve the security of the United States and/or
the state of Tennessee, including, but not
restricted to, national guard personnel records,
staff studies and investigations, shall be treated
as confidential and shall not be open for
inspection by members of the public.

(4)(A) The records of students in public
educational institutions shall be treated as
confidential. Information in such records relating
to academic performance, financial status of a
student or the student's parent or guardian,
medical or psychological treatment or testing
shall not be made available to unauthorized
personnel of the institution or to the public or
any agency, except those agencies authorized by
the educational institution to conduct specific
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ATTACHMENT 2.

research or otherwise authorized by the

governing board of the institution, without the

consent of the student involved or the parent or

guardian of a minor student attending ahy

~ institution of elementaty or secondary education,
except as otherwise provided by law or
regulation pursuant thereto, and except in
consequence of due legal process or in cases
when the safety of persons or property is
involved. The governing board of the institution,

- the department of education, and the Tennessee
higher education commission shall have access
on a confidential basis to such records as are
required to fulfill their lawful functions. -
Statistical information not identified with a
particular student may be released to any person,
agency, or the public; and information relating
only to an individual student's name, age,
address, dates of attendance, grade levels
completed, class placement and academic
degrees awarded may likewise be disclosed.

(B) Notwithstanding the provisions of

subdivision (a)(4)(A) to the confrary, unless

otherwise prohibited by the federal Family

Educational Rights and Privacy Act (FERPA),
[FN1] an institution of post-secondary

education shall disclose to an afleged victim of
any crime of violence, as that term is defined in

18 U.S.C. § 16, or a nonforcible sex offense,

- the final results of any disciplinary proceeding
conducted by such institution against the
alleged perpetrator of such crime or offense
with respect to such crime or offense.

(C) Notwithstanding the provisions of
subdivision (a)(4){(A) to the contrary, unless
otherwise prohibited by FERPA, [FNI]an
institution of post-secondary education shall
disclose the final results of any disciplinary
proceeding conducted by such institution
against a student who is an alleged perpetrator
of any crime of violence, as that term is
defined in 18 U.S.C. § 16, or a nonforcible sex
offense, if the institution determines as a result
of that disciplinary proceeding that the student
committed a violation of the institution's rules
or policies with respect to such crime or
offense.

(D) For the purpose of this section, the final
results of any disciplinary proceeding:

(i) Shall include only the name of the
student, the violation committed, and any
sanction imposed by the institution on that
student;

(ii) May include the name of any other
student, such as a victim or witness, only
with the written consent of that other student;
and

(iii) Shall only apply to disciplinary hearings
in which the final results were reached on or
after October 7, 1998.

(E) Notwithstanding the provisions of
subdivision (a)(4)(A) to the contrary, unless
otherwise prohibited by FERPA, [FN1]an
educational institution shall disclose
information provided to the institution under §
40-39-106, concerning registered sex offenders
who are required to register under § 40-39-103.

(F) Notwithstanding the provisions of
subdivision (a)(4)(A) to the contrary, unless
otherwise prohibited by FERPA, [FN1]an
institution of higher education shall disclose to
a parent or legal guardian of a student
information regarding any violation of any
federal, state, or local law, or of any rule or
policy of the institution, governing the use or
possession of alcohol or a controlled substance,
regardless of whether that information is
contained in the student's education records, if}

(i} The student is under the age of twenty-one
21);

(ii) The institution determines that the
student has committed a disciplinary
violation with respect to such use or
possession; and

(iii) The final determination that the student
committed such a disciplinary violation was
reached on or after October 7, 1998.
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ATTACHMENT 2.

<Subsection (a){(4)(G) effective for rulemaking
purposes May 22, 2008, and for all other
purposes October 1, 2008>

(G) Notwithstanding the provisions of
subdivision (a)(4)(A) or § 37-5-107 or § 37-1-
612, the institution shall release records to the
parent or guardian of a victim or alleged victim
of child abuse or child sexual abuse pursuant to §
37-1-403(1)(2) or § 37-1-605(d)2). Any person
or entity who is provided access to records under
this provision shall be required to maintain such
records in accordance with state and federal laws
and regulations regarding confidentiality

(5)(A) The following books, records and other
materials in the possession of the office of the
attorney general and reporter which relate to any
pending or contemplated legal or administrative
proceeding in which the office of the attorney
general and reporter may be involved shall not
be open for public inspection:

(i) Books, records or other materials which
are confidential or privileged by state law;

(if) Books, records or other materials relating
to investigations conducted by federal law
enforcement or federal regulatory agencies,
which are confidential or privileged under
federal law;

(iii) The work product of the attorney general
and reporter or any attorney working under
the attorney general and  reporter's
supervision and control;

(iv) Communications made to or by the
attorney general and reporter or any attorney
working under the attorney general and
reporter's supervision and control in the
context of the attorney-client relationship; or

(v) Books, records and other materials in the
possession of other departments and agencies
which are available for public inspection and
copying pursuant to §§ 10-7-503 and 10-7-
506. It is the intent of this section to leave

subject to public inspection and copying
pursuant to §§ 10-7.503 and 10-7-506 such
books, records and other materials in the
possession of other departments even though
copies of the same books, records and other
materials which are also in the possession of
the office of the attorney general and reporter
are not subject to inspection or copying in the
office of the attorney general and reporter;
provided, that such records, books and
materials arc available for copying and
inspection in such other departments.

(B) Books, records and other materials made
confidential by this subsection (a) which are in
the possession of the office of the attorney
general and reporter shall be open to inspection
by the elected members of the general
assembly, if such inspection is directed by a
duly adopted resolution of either house or of a
standing or joint commitiee of either house and
is required for the conduct of legislative
business.

(C) Except for the provisions of subdivision

(a)(5)B), the books, records and materials

made confidential or privileged by this
subdivision (a){(5) shall be disclosed to the

public only in the discharge of the duties of the

office of the attorney general and reporter.

(6) State agency records containing opinions of
value of real and personal property intended to
be acquired for a public purpose shall not be
open for public inspection until the acquisition
thereof has been finalized. This shall not prohibit
any party to a condemnation action from making
discovery relative to values pursuant to the Rules
of Civil Procedure as prescribed by law.

(7) Proposals received pursuant to personal
service, professional service, and consultant
service contract regulations, and related records,
including evaluations and memoranda, shall be
available for public inspection only after the
completion of evaluation of same by the state.
Sealed bids for the purchase of goods and
services, and leases of real property, and
individual  purchase  records, including
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evaluations and memoranda relating to same,
shall be available for public inspection only after
the completion of evaluation of same by the
state.

(8) All investigative records and reports of the
internal affairs division of the department of
correction or of the department of children's
services shall be treated as confidential and shall
not be open to inspection by members of the
public. However, an employee of the department
of correction or of the department of children's
services shall be allowed to inspect such
investigative records and reports if the records or
reports form the basis of an adverse action
against the employee. An employee of the
department of correction shall also be allowed to
inspect such investigative records of the internal
affairs division of the department of correction,
or relevant portion thereof, prior to a due process
hearing at which disciplinary action is
considered or issued unless the commissioner of
the department of correction specifically denies
in writing the employee's request to examine
such records prior to the hearing. The release of
reports and records shall be in accordance with
the Tennessee Rules of Civil Procedure. The
court or administrative judge having jurisdiction
over the proceedings shall issue appropriate
protective orders, when necessary, to ensure that
the information is disclosed only to appropriate
persons. The information contained in such
records and reports shall be disclosed to the
public only in compliance with a subpoena or an
order of a court of record.

(9)(A) Official health certificates, collected and
maintained by the state veterinarian pursuant to
rule chapter 0080-2-1 of the department of
agriculture, shall be treated as confidential and
shall not be open for inspection by members of
the public.

(B) Any data or records provided to or
collected by the department of agriculture
pursuant to the implementation and operation
of premise identification or animal tracking
programs shall be considered confidential and
shall not be open for inspection by members of

the public. Likewise, all contingency plans
prepared concerning the department's response
to agriculture-related homeland security events -
shall be considered confidential and shall not
be open for inspection by members of the
public. The department may disclose data or
contingency plans to aid the law enforcement
process or to protect human or animal health.

(C) Information received by the state that is
required by federal law or regulation to be kept
confidential shall be exempt from public
disclosure and shall not be open for inspection
by members of the public.

{10){A) The capital plans, marketing
information, proprietary information and trade
secrets submitted to the Tennessee venture
capital network at Middle Tennessee State
University shall be treated as confidential and
shall not be open for inspection by members of
the public.

{B) As used in this subdivision (a)(10), unless
the context otherwise requires:

(i) “Capital plans” means plans, feasibility
studies, and similar research and information
that will contribute to the identification of
future business sites and capital investments;

(iiy “Marketing information” means
marketing studies, marketing analyses, and
similar research and information designed to
identify potential customers and business
relationships;

(iiiy  “Proprietary  information” means
commercial or financial information which is
used either directly or indirectly in the
business of any person or company
submitting information to the Tennessee
venture capital network at Middle Tennessee
State University, and which gives such
person  an advantage or an opportunity to
obtain an advantage over competitors who do -
not know or use such information;

(iv) “Trade secrets” means manufacturing
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processes, materials used therein, and costs
associated with the manufacturing process of
a person or company submitting information
to the Tennessee venture. capital network at
Middle Tennessee State University.

(11) Records that are of historical research value
which are given or sold to public archival
institutions, public libraries, or libraries of a unit
of the Tennessee board of regents or the
University of Tennessee, when the owner or

donor of such records wishes to place restrictions -

on access to the records shall be treated as
confidential and shall not be open for inspection
by members of the public. This exemption shall
not apply to any records prepared or received in
the course of the operation of state or local
governments.

(12) Personal information contained in motor
vehicle records shall be treated as confidential
and shall only be open for inspection in
accordance with the provisions of title 53,
chapter 25.

(13}(A) All memoranda, work notes or products,
case files and communications related to mental
health intervention techniques conducted by
mental health professionals in a group setting to
provide job-related critical incident counseling
and therapy to law enforcement officers, county
and municipal correctional officers, dispatchers,
emergency medical technicians, emergency
medical technician-paramedics, and firefighters,
both volunteer and professional, are confidential
and privileged and are not subject to disclosure
in any judicial or administrative proceeding
unless all parties waive such privilege. In order
for such privilege to apply, the incident
counseling and/or therapy shall be conducted by
a qualified mental health professional as defined
in § 33-1-101(18);

(B) For the purposes of this section, “group
setting” means that more than one (1) person is
present with the mental health professional
when the incident counseling and/or therapy is
being conducted;

(C) All memoranda, work notes or products,
case files and communications pursuant to this
section shall not be construed to be public
records pursuant to this chapter.

(D) Nothing in this section shall be construed
as limiting a licensed professional's obligation
to report suspected child abuse or limiting such
professional's duty to warn about dangerous
individuals as provided under §§ 33-3-206 --
33-3-209, or other provisions relevant to the
mental health professional's license;

(E) Nothing in this section shall be construed
as limiting the ability of a patient or client, or
such person's survivor, to discover under the
Rules of Civil Procedure or to admit in
evidence under the Rules of Evidence any
memoranda, work notes or products, case files
and communications which are privileged by
this section and which are relevant to a
malpractice action or any other action by a
patient against a mental health professional
arising out of the professional relationship. In
such an action against a mental health
professional, neither shall anything in this
section be construed as limiting the ability of
the mental health professional to so discover or
admit in evidence such memoranda, work
notes or products, case files and
communications.

(14) All riot, escape and emergency transport
plans which are incorporated in a policy and
procedures manual of county jails and
workhouses or prisons operated by the
department of correction or under private
contract shall be treated as confidential and shall
not be open for inspection by members of the
public.

(15)(A) As used in this subdivision (a}(15),
unless the context otherwise requires:

(i) “Identifying information” means the home
and work addresses and telephone numbers,
social security number, and any other
information that could reasonably be used to
locate the whereabouts of an individual,;
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(ii) “Protection document™ means:

(a) An order of protection issued pursuant to
title 36, chapter 3, part 6, that has been
granted after proper notice and an
opportunity to be heard;

(h) A similar order of protection issued by
the court of another jurisdiction;

{¢) An extension of an ex parte order of
protection granted pursuant to § 36-3-605(a);

(d) A similar extension of an ex parte order
of protection granted by a court of competent
jurisdiction in another jurisdiction;

(e) A restraining order issued by a court of
competent jurisdiction prohibiting violence
against the person to whom it is issued;

(/ A court order protecting the
confidentiality of certain information issued
upon the request of a district attorney general
to a victim or witness in a criminal case,
whether pending or completed; and

(g) An affidavit from the director of a rape
crisis center or domestic violence shelter
certifying that an individual is a victim in
need of protection; provided, that such
affidavit is on a standardized form to be
developed and distributed to such centers and
shelters by the Tennessee task force against
domestic violence; and

(iii) “Utility service provider” means any
entity, whether public or private, that
provides electricity, natural gas, water, or
telephone service to customers on a
subscription basis, whether or not regulated
by the Tennessee regulatory authority.

(B) If the procedure set out in this subdivision
(a)(15) is followed, identifying information
compiled and maintained by a utility service
provider concerning a person who has obtained
a valid protection document shall be treated as

confidential and not open for inspection by the
public.

(C) For the provisions of subdivision
(a)(15)(B) to be applicable, a copy of the
protection document must be presented during
regular business hours by the person to whom
it was granted to the records custodian of the
utility service provider whose records such
person seeks to make confidential, and such
person must request that all identifying
information about such person be maintained
as confidential.

(D) The protection document must at the time
of presentation be in full force and effect. The
records custodian may assume that a protection
document is in full force and effect if it is on
the proper form and if on its face it has not
expired.

(E) Upon being presented with a valid
protection document, the records custodian
shall accept receipt of it and maintain it in a
separate file containing in alphabetical order all
protection documents presented to such records
custodian pursuant to this subdivision (a)(15).
Nothing in this subdivision (a)(15) shall be
construed as prohibiting- a records custodian
from maintaining an electronic file of such
protection documents provided the records
custodian retains the original document
presented.

(F) Identifying information concerning a
person that is maintained as confidential
pursuant to this subdivision (a)(15) shall
remain confidential until the person who
requested such confidentiality notifies in
person the records custodian of the appropriate
utility service provider that there is no longer a
need for such information to remain
confidential. A records custodian receiving
such notification shall remove the protection
document concerning such person from the file
maintained pursuant to subdivision (a)(15)(E),
and the identifying information about such
person shall be treated in the same manner as
the identifying information concerning any -
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other customer of the utility. Before removing
the protection document and releasing any
identifying information, the records custodian
of the utility service provider shall require that
the person requesting release of the identifying
information maintained as confidential produce
sufficient identification to satisfy such
custodian that he or she is the same person as
the person to whom the document was
originally granted.

(G) After July 1, 1999, if information is
requested from a utility service provider about
a person other than the requestor and such
request is for information that is in whole or in
part identifying information, the records
custodian of the utility service provider shall
check the separate file containing all protection
documents that have been presented to such
utility. If the person about whom information
is being requested has presented a wvalid
protection document to the records custodian
in accordance with the procedure set out in this
subdivision (a)(15), and has requested that
identifying information about such person be
maintained as confidential, the records
custodian shall redact or refuse to disclose to
the requestor any identifying information about
such person. -

(H) Nothing in this subdivision (a)(15) shall
prevent the district attorney general and
~counsel for the defendant from providing to
each other in a pending criminal case, where
the constitutional rights of the defendant
require it, information which otherwise would

be held confidential under this subdivision -

(a)15).

{16){A) As used in this subdivision (a)(16),
unless the context otherwise requires:

(i} “Governmental entity” means the state of
Tennessee and any county, municipality, city

or other political subdivision of the state of -

Tennessee;

(ii) “Identifying information” means the
home and work addresses and telephone

numbers, social security number, and any
other information that could reasonably be
used to locate the whereabouts of an
individual;

(iii) “Protection document” means:

(@) An order of protection issued pursuant to
title 36, chapter 3, part 6, that has been
granted after proper notice and an
opportunity to be heard;

(b) A similar order of protection issued by
the court of another jurisdiction;

(¢) An extension of an ex parte order of
protection granted pursuant to § 36-3-605(a);

(d) A similar extension of an ex parte order
of protection granted by a court of competent
jurisdiction in another jurisdiction;

(e) A restraining order issued by a couri of
competent jurisdiction prohibiting violence
against the person to whom it is issued;

(# A court order protecting the
confidentiality of certain information issued
upon the request of a district attorney general
to a victim or witness in a criminal case,
whether pending or completed; and

(g) An affidavit from the director of a rape
crisis center or domestic violence shelter
certifying that an individual is a victim in
need of protection; provided, that such
affidavit is on a standardized form to be
developed and distributed to such centers and
shelters by the Tennessee task force against
domestic violence.

(B) If the procedure set out in this subdivision
(a)(16) is followed, identifying information
compiled and maintained by a governmental
entity concerning a person who has obtained a
valid protection document may be treated as
confidential and may not be open for
inspection by the public.
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(C) For the provisions of subdivision
(a}(16)B) to be applicable, a copy of the
protection document must be presented during
_regular business hours by the person to whom
it was granted to the records custodian of the
governmental entity whose records such person
seeks to make confidential, and such person
must request that all identifying information
about such person . be maintained as
confidential.

(D) The protection document presented must at
the time of presentation be in full force and
effect. The records custodian may assume that
a protection document is in full force and effect
if it is on the proper form and if on its face it
has not expired.

(E) Upon being presented with a wvalid
protection document, the record custodian may
accept receipt of it. If the records custodian
does not accept receipt of such document, the
records custodian shall explain to the person
presenting the document why receipt cannot be
accepted and that the identifying information
concerning such person will not be maintained
as confidential. If the records custodian does
accept receipt of the protection document, such
records custodian shall maintain it in a separate
file containing in alphabetical order all
protection documents presented to such
custodian pursuant to this subdivision (a)(16).
Nothing in this subdivision (a)(16) shall be
construed as prohibiting a records custodian
from maintaining an electronic file of such
protection documents; provided, that the
custodian ~ retains the original document
presented.

(F) Identifying information concerning a
person that is maintained as confidential
pursuant to this subdivision (a)(16) shall
remain confidential until the person requesting
such confidentiality notifies in person the
appropriate  records custodian of the
governmental entity that there is no longer a
need for such information to remain
confidential. A records custodian receiving
such notification shall remove the protection

document concerning such person from the file
maintained pursuant to subdivision (a}(16)(E),
and the identifying information about such
person shall be treated in the same manner as
identifying information maintained by the
governmental entity about other persons.
Before removing the protection document and
releasing any identifying information, the
records custodian of the governmental entity
shall require that the person requesting release
of the identifying information maintained as
confidential produce sufficient identification to
satisfy such records custodian that that person
is the same person as the person to whom the
document was originally granted.

(G) After July 1, 1999, if:

(i) Information is requested from a
governmental entity about a person other
than the person making the request;

(i) Such request is for information that is in
whole or in part identifying information; and

(iii) The records custodian of the
governmental entity to whom the request was
made accepts receipt of protection documents
and maintains identifying information as
confidential;

then such records custodian shall check the
separate file containing all protection
documents that have been presented to such
entity. If the person about whom information is
being requested has presented a valid
protection document to the records custodian
in accordance with the procedure set out in this
subdivision (a)}{(16), and has requested that
identifying information about such person be
maintained as confidential, the records
custodian shall redact or refuse to disclose to
the requestor any identifying information about
such person.

(H) Nothing in this subdivision (a)(16) shall
prevent the district attorney general and
counsel for the defendant from providing to
each other in a pending criminal case, where
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the constitutional rights of the defendant
require it, information which otherwise may be
held confidential under this subdivision

(a)(16).

(I) In an order of protection case, any
document required for filing, other than the
forms promulgated by the supreme court
pursuant to § 36-3-604(b), shall be treated as
confidential and kept under seal except that the
clerk may transmit any such document to the
Tennessee bureau of investigation, 911 service

or emergency response agency or other law .

enforcement agency.

(17) The telephone number, address and any
other information which could be used to locate
the whereabouts of a domestic violence shelter or
rape crisis center may be treated as confidential
by a governmental entity, and shall be treated as
confidential by a utility service provider as
defined in subdivision (a){(15) upon the director
of the shelter or crisis center giving written
notice to the records custodian of the appropriate
entity or utility that such shelter or crisis center
desires that such identifying information be
maintained as confidential.

(18) Computer programs, software, software
manuals, and other types of information
manufactured or marketed by persons or entities
under legal right and sold, licensed, or donated to
Tennessee state boards, agencies, or higher
education institutions shall not be open to public
inspection; provided, that computer programs,
software, software manuals, and other types of
information produced by state or higher
education employees at state expense shall be
available for inspection as part of an audit or
legislative review process.

(19) The credit card numbers of persons doing
business with the state or political subdivision
thereof and any related personal identification
numbers (PIN) or authorization codes are
confidential and shall not be open for inspection
by members of the public, whether this
information is received by the state or political
subdivision thereof through electronic means or

paper transactions.

(20)(A) For the purposes of this subdivision
(a)(20), the following terms shall have the
following meaning:

(i) “Consumer” means any person,
partnership, limited partnership, corporation,
professional corporation, limited liability
company, trust, or any other entity, or any
user of a utility service;

(ii) “Municipal” and “municipality” means a
county, metropolitan government,
incorporated city, town of the state, or utility
district as created in title 7, chapter 82;

(iii) “Private records” means a credit card
number, social security number, tax
tdentification number, financial  institution
account number, burglar alarm codes,
security codes, and access codes; and

(iv) “Utility” shall include any public electric
generation system, electric distribution
system, water storage or processing system,
water distribution system, gas storage system
or facilities related thereto, gas distribution
system, wastewater system,
telecommunications system, or any services
similar to any of the foregoing.

(B) The private records of any utility shall be
treated as confidential and shall not be open for
inspection by members of the public.

(C) Information made confidential by this
‘subsection (a) shall be redacted wherever
possible and nothing in this subsection (a) shall
be used to limit or deny access to otherwise
public information because a file, document, or
data file contains confidential information. For
purposes of this section only, it shall be
presumed that redaction of such information is
possible. The entity requesting the records
shall pay all reasonable costs associated with
redaction of materials.

(D) Nothing in this subsection (a) shall be
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construed to limit access to these records by
law enforcement agencies, courts, or other
governmental agencies performing official
. functions.

(E) Nothing in this subsection (a) shall be
construed to limit access to information made
confidential under this subsection (a), when the
consumer expressly authorizes the release of
such information.

(21)(A) The following records shall be treated as
confidential and shall not be open for public
inspection:

(i) Records that would allow a person to
identify areas of structural or operational
vulnerability of a utility service provider or
that would permit unlawful disruption to, or
interference with, the services provided by a
utility service provider;

(ii) All contingency plans of a governmental
entity prepared to respond to or prevent any
violent incident, bomb threat, ongoing act of
violence at a school or business, ongoing act
of violence at a place of public gathering,
threat involving a weapon of mass
destruction, or terrorist incident. |

(B) Documents concerning the cost of
governmental utility property, the cost of

. protecting governmental utility property, the
cost of identifying areas of structural or
operational vulnerability of a governmental
utility, the cost of developing contingency
plans for a governmental entity, and the
identity of vendors providing goods or services
to a governmental entity in connection with the
foregoing shall not be confidential. However,
any documents relating to these subjects shall
not be made available to the public unless
information that is confidential under this
subsection (a) or any other provision of this
chapter has been redacted or deleted from the
documents.

(C) As used in this subdivision (a)(21):

(i) “Governmental entity” means the state of
Tennessee or any county, municipality, city
or other political subdivision of the state of
Tennessee;

(i) “Governmental utility” means a utility
service provider that is also a governmental
entity; and

(iii) “Utility service provider” means any
entity, whether public or private, that
provides electric, gas, water, sewer or
telephone service, or any combination of the
foregoing, to citizens of the state of
Tennessee, whether or not regulated by the
Tennessee regulatory authority.

(D) Nothing in this subdivision (a)(21) shall be
construed to limit access to these records by
other governmental agencies performing
official functions or to preclude any
governmental agency from allowing public
access to these records in the course of
performing official functions.

(b) Any record designated “confidential” shall be
so treated by agencies in the maintenance,
storage and disposition of such confidential
records. These records shall be destroyed in such
a manner that they cannot be read, interpreted or
reconstructed. The destruction shall be in
accordance with an approved records disposition
authorization from the public records
commission. '

“(¢) Notwithstanding any provision of the law to

the contrary, any confidential public record in
existence more than seventy (70) years shall be
open for public inspection by any person unless
disclosure of the record is specifically prohibited
or restricted by federal law or unless the record is
a record of services for a person for mental
illness or mental retardation. The provisions of
this section do not apply to a record concerning
an adoption or a record maintained by the office
of vital records or by the Tennessee bureau of
investigation. For the purpose of providing an
orderly schedule of availability for access to such
confidential public records for public inspection,
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all records created and designated as confidential
prior to January 1, 1901, shall be open for public
inspection on January 1, 1985. All other public
records created and designated as confidential
after January 1, 1901 and which are seventy (70)
years old on January 1, 1985, shall be open for
public inspection on January I, 1986; thereafter
all such records shall be open for public
* inspection pursuant to this part after seventy (70)
years from the creation date of such records.

(d) Records of any employee's identity,
diagnosis, treatment, or referral for treatment that
are maintained by any state or local government
employee  assistance program shall be
confidential; provided, that any such records are
maintained separately from personnel and other
records regarding such employee that are open
for inspection. For purposes of this subsection
(d), “employee assistance program” means any
program that provides counseling, problem
identification, intervention, assessment, oOr
referral for appropriate diagnosis and treatment,
and follow-up services to assist employees of
such state or local governmental entity who are
impaired by personal concerns including, but not
limited to, health, marital, family, financial,
alcohol, drug, legal, emotional, stress or other
personal concerns which may adversely affect
employee job performance.

(¢) Unpublished telephone numbers in the
possession of emergency communications
~ districts created pursuant to title 7, chapter 86,
shall be treated as confidential and shall not be
open for inspection by members of the public
until such time as any provision of the service
contract between the telephone service provider
and the consumer providing otherwise is
effectuated; provided, that addresses held with
such unpublished telephone numbers, or
addresses otherwise collected or compiled, and
in the possession of emergency communications
districts created pursuant to title 7, chapter 86,
shall be made available upon written request to
any county election commission for the purpose
of compiling a voter mailing list for a respective
county. '

(f)(1) The following records or information of
any state, county, municipal or other public
employee, or of any law enforcement officer
commissioned pursuant to § 49-7-118, in the
possession of a governmental entity or any
person in its capacity as an employer shall be
treated as confidential and shall not be open for
inspection by members of the public:

(A) Home telephone and personal cell phone
numbers; :

(B) Bank account information;
(C) Social security number;

(D)(i) Residential information, including the
street address, city, state and zip code, for any
state employee; and

(ii) Residential street address for any county,
municipal or other public employee;

(E) Driver license information except where
driving or operating a vehicle is part of the
employee's job description or job duties or
incidental to the performance of the employee's
job; and '

(F) The information listed in subdivisions
(H(D(A)-~E) of immediate family members or
household members.

(2} Information made confidential by this
subsection (f) shall be redacted wherever
possible and nothing in this subsection (f) shall
be used to limit or deny access to otherwise
public information because a file, a document, or

" data file contains confidential information,

(3) Nothing in this subsection (f) shall be
construed to limit access to these records by law
enforcement  agencies, courts, or other
governmental agencies performing official
functions.

(4) Nothing in this subsection (f) shall be
construed to close any personnel records of
public officers which are currently open under
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state law,

(5) Nothing in this subsection (f) shall be
construed to limit access to information made
confidential under this subsection (f), when the
employee expressly authorizes the release of
such information.

(@)(1XA)i) All law enforcement personnel
information in the possession of any entity or
agency in its capacity as an employer, including
officers commissioned pursuant to § 49-7-118,
shail be open for inspection as provided in § 10-
7-503(a), except personal information shall be
redacted where there is a reason not to disclose
as determined by the chief law enforcement
officer or the chief law enforcement officer's
designee.

(i) When a request to inspect includes
personal information and the request is for a
professional, business, or official purpose,
the chief law enforcement officer or
custodian shall consider the specific
circumstances to determine whether there is a
reason not to disclose and shall release all
information, except information made
confidential in § 10-7-504(f), if there is not
such a reason. In all other circumstances, the
officer shall be notified prior to disclosure of
the personal information and shall be given a
reasonable opportunity to be heard and
oppose the release of the information,
Nothing in this subdivision (g)(1} shall be
construed to limit the requestor's right to
judicial review set out in § 10-7-505.

(iii) The chief law enforcement officer shall
reserve the right to segregate information that
could be used to identify or to locate an
officer designated as working undercover.

(B) In addition to the requirements of § 10-7-
503(c), the request for a professional, business,
or official purpose shall include the person's
business address, business telephone number
and einail address. The request may be made
on official or business Ietterhead and the
person making the request shall provide the

name and contact number or email address for
a supervisor for verification purposes.

(C) If the chief law enforcement official, the
chief law enforcement official's designee, or
the custodian of the information decides to
withhold personal information, a specific
‘reason shall be given to the requestor in
writing within two (2) business days, and the
file shall be released with the ~personal
information redacted. '

(D) For purposes of this subsection (g},
personal information shall include the officer's
residential address, home and personal cellular
telephone number; place of employment;
name, work address and telephone numbers of
the officer's immediate family; name, location,
and telephone number of any educational
institution or daycare provider where the
officer's spouse or child is enrolled.

(2) Nothing in this subsection (g) shall be used to
limit or deny access to otherwise public
information because a file, a document, or data
file contains some information made confidential
by subdivision (g)(1).

(3) Nothing in this subsection (g) shall -be
construed to limit access to these records by law
enforcement agencies, courts, or other
governmental agencies performing official
functions.

(4) Except as provided in subdivision (g)(1),
nothing in this subsection (g} shall be construed
to close personnel records of public officers,
which are currently open under state law.

(5) Nothing in this subsection (g) shall be
construed to limit access to information made
confidential by subdivision (g)(1), when the
employee expressly authorizes the release of
such information.

(h)(1) Notwithstanding any other law to the
contrary, those parts of the record identifying an
individual as a person who has been or may in
the future be directly involved in the process of
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ATTACHMENT 2.

executing a sentence of death shall be treated as
confidential and shall not be open to public
inspection. For the purposes of this section
“person” includes, but is not limited to, an
employee of the state who has training related to
direct involvement in the process of executing a
sentence of death, a contractor or employee of a

contractor, or a volunteer who has direct =

involvement in the process of executing a
sentence of death. Records made confidential by
this section include, but are not limited to,
records related to remuneration to a person in
connection with such person's participation in or
preparation for the execution of a sentence of
death. Such payments shall be made in
accordance with a  memorandum  of
understanding between the commissioner of
correction and the commissioner of finance and
‘administration in a manner that will protect the
public identity of the recipients; provided, if a
contractor is employed to participate in or
prepare for the execution of a sentence of death,
the amount of the special payment made to such
contractor pursuant to the contract shall be
reported by the commissioner of correction to the
comptroller of the treasury and such amount
shall be a public record.

(2) Information made confidential by this
subsection (h) shall be redacted wherever
possible and nothing in this subsection (h) shall
be used to limit or deny access to otherwise
public information because a file, a document, or
data file contains confidential information.

(i)(1) Information that would allow a person to
obtain unauthorized access- to confidential
information or to government property shall be
maintained as confidential. For the purpose of
this section, “government property” includes
electronic information processing systems,
telecommunication systems, or other
communications systems of a governmental
entity subject to this chapter. For the purpose of
this section, “governmental entity” means the
state of Tennessee and any county, municipality,
city or other political subdivision of the state of
Tennessee. Such records include:

(A) Plans, security codes, passwords,
combinations, or computer programs used to
protect electronic information and government

property;

(B) Information that would identify those areas
of structural or operational vulnerability that
would permit unlawful disruption to, or
interference with, the services provided by a
governmental entity; and

(C) Information that could be used to disrupt,
interfere with, or gain unauthorized access to
electronic information or government property.

(2) Information made confidential by this
subsection (i) shall be redacted wherever
possible and nothing in this subsection (i) shall
be used to limit or deny access to otherwise
public information because a file, document, or
data file contains confidential information.

(3) Documents concerning the cost of protecting
government property or electronic information,
and the identity of vendors providing goods and
services used to protect government property or
electronic information shall not be confidential.
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SCHEDULE OF REASONABLE CHARGES FOR COPIES OF PUBLIC RECORDS .

Section 6 of Public Chapter 1179, Acts of 2008 (“Public Chapter 1179”) adds T.C.A.

~ Section 8-4-604(a)(1) which requires the Office of Open Records Counsel (“OORC”) to
establish a schedule of reasonable charges (“Schedule of Reasonable Charges™) which
may be used as a guideline in establishing charges or fees, if any, to charge a citizen

* requesting copies of public records under the Tennessee Public Records Act (T.C.A.
Sections 10-7-503, et seq.)(“TPRA™). The development date of the Schedule of
Reasonable Charges is October 1, 2008, and notification of the development will be
given to the Tennessee Code Commission on October 31, 2008. This Schedule of
Reasonable Charges will be reviewed at least annually by the OORC.

The TPRA grants Tennessee citizens the right to request a copy of a public record to
which access is granted under state law. Public Chapter 1179 adds T.C.A.

Section 10-7-503(a)(7)(A) which expressly prohibits a records custodian from charging a
fee for inspection under the TPRA unless otherwise required by law. However, the
TPRA in T.C.A. Section 10-7-506 does permit records custodians to charge for coples or
duplication pursuant to properly adopted reasonable rules.

This Schedule of Reasonable Charges should not be interpreted as requiring a records
custodian to impose charges for copies or duplication of public records. If a records
custodian determines to charge for copies or duplication of public records, such
determination and schedule of charges must be pursvant to a properly adopted rule and
evidenced by a written policy authorized by the governmental entity’s governing
authority. Application of an adopted schedule of charges shall not be arbitrary.
Additionally, excessive fees and other rules shall not be used to hinder access to non-
exempt, public records. A records custodian may reduce or waive, in whole or in part,
any charge only in accordance with the governmental entity’s properly adopted written
policy. Pursuant to Tennessee case law, a records custodian may also require payment
for the requested copies or duplication prior to the production of the copies or
duplication.

Copy Charges
» A records custodian may assess a charge of 15 cents per page for each standard
8 2 x11 or 8 % x14 black and white copy produced. A records custodian may
assess a requestor a charge for a duplex copy that is the equivalent of the charge
for two (2) separate copies.

e If a public record is maintained in color, the records custodian shall advise the
requestor that the record can be produced in color if the requestor is willing to pay
a charge higher than that of a black and white copy. If the requestor then requests
a color copy, a records custodian may assess a charge of 50 cents per page for
each 8 Y2 x11 or 8 2 x14 color copy produced.

e Ifarecords custodian’s actual costs are higher than those reflected above or if the
requested records are being produced on a medium other than 8 % x11 or 8 %% x14



paper, the records custodian may develop its own charges. The records custodian
must establish a schedule of charges documenting “actual cost” and state the
calculation and reasoning for its charges in a properly adopted policy. A records

‘custodian may charge less than those charges reflected above. Charges greater

than 15 cents for black and white, and 50 cents for color, can be assessed or
collected only with documented analysis of the fact that the higher charges
actually represent such governmental entity’s cost of producing such material;
unless there exists another basis in law for such charges.

The TPRA does not distinguish requests for inspection of records based on
intended use, be it for research, personal, or commercial purposes. Likewise, this
Schedule of Reasonable Charges does not make a distinction in the charges
assessed an individual requesting records under the TPRA for various purposes.

.Other statutory provisions, such as T.C.A. Section 10-7-506(c), enumerate fees

that may be assessed when specific documents are requested for a specific use.
Any distinctions made, or waiver of charges permitted, must be expressly
permitted in the adopted policy.

Additional Production Charges

A records custodian shall utilize the most cost efficient method of producing the
requested records.

Delivery of copies of records to a requestor is anticipated to be by hand delivery
when the requestor returns to the custodian’s office to retrieve the requested
records. Ifthe requestor chooses not to return to the records custodian’s office to
retrieve the copies, the records custodian may deliver the copies through means of
the United States Postal Service and the cost incurred in delivering the copies may
be assessed in addition to any other permitted charge. It is within the discretion of
a records custodian to deliver copies of records through other means, including
electronically, and to assess the costs related to such delivery.

If a records custodian utilizes an outside vendor to produce copies of requested
records because the custodian is legitimately unable to produce the copies in
his/her office, the cost assessed by the vendor to the governmental entity may be
recovered from the requestor.

If the records custodian is assessed a charge to retrieve requested records from
archives or any other entity having possession of requested records, the records
custodian may assess the requestor the cost assessed the governmental entity for
retrieval of the records.



Labor Charges

]

“Labor” is defined as the time reasonably necessary to produce the requested
records and includes the time spent locating, retrieving, revnewmg, redacting, and
reproducing the records.

“Labor threshold” is defined as the labor of the employee(s) reasonably necessary
to produce requested material for the first hour incurred by the records custodian
in producing the material. A records custodian is not required to charge for labor
or may adopt a labor threshold higher than the one reflected above.

A records custodian is permitted to charge the hourly wage of the employee(s)
reasonably necessary to produce the requested records above the “labor
threshold.” The hourly wage is based upon the base salary of the employee(s) and
does not include benefits. If an employee is not paid on an hourly basis, the
hourly wage shall be determined by dividing the employee’s annual salary by the
required hours to be worked per year. For example, an employee who is expected
to work a 37.5 hour work week and receives $39,000 in salary on an annual basis
will be deemed to be paid $20 per hour. Again, a records custodian shall utilize
the most cost efficient method of producing the requested records.

In calculating the charge for labor, a records custodian shall determine the number
of hours each employee spent producing a request. The records custodian shall
then subtract the one (1) hour threshold from the number of hours the highest paid
employee(s) spent producing the request. The records custodian will then
multiply the total number of hours to be charged for the labor of each employee
by that employee’s hourly wage. Finally, the records custodian will add together
the totals for all the employees involved in the request and that will be the total
amount of labor that can be charged.

Example:

The hourly wage of Employee #1 is $15.00. The hourly wage of Employee #2 is
$20.00. Employee #1 spends 2 hours on a request. Employee #2 spends 2 hours
on the same request. Because employee # 2 is the highest paid employee, subtract
the one hour threshold from the hours employee #2 spent producing the request.
Multiply the number of hours each employee is able to charge for producing the
request by that employee’s hourly wage and then add the amounts together for the
total amount of labor that can be charged ( i.e. (2x15)+(1x20)= $50.00). For this
request, $50.00 could be assessed for labor.

- Questions regarding this Scheduie of Reasonable Charges should be addressed to

OORC.

Office of Open Records Counsel
505 Deaderick Sireet, Suite 1700
James K. Polk Building
Nashville, Tennessee 37243
(615) 401-7891, Fax (615) 532-9237
Toll free number: 1-866-831-3750
Fmail address: open.records@state.tn.us



