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1 M5. ODNEAL: |1'mgoing to cal

2 the neeting to order for the Procurenent

3 Appeals Board Hearing. For the record, |I'd

4 like to let everyone in the roomknow t hat we
5 do have a court reporter here today, and she
6 wll be taking notes and doing the

7 transcription of today's events. So if

8 you're called upon to speak, please identify
9 yourself so that she knows who i s speaking

10 and she is able to take note of that in her

11 notes.

12 Wth that, first of all, | would
13 like to turn this over to N kki Eke just for
14  -- to do a reading of the appeal s decision

15 announcenent. And N kki Eke represents ne

16 today as the attorney for the Procurenent

17 Appeal s Board.

18 M5. EKE: Thank you.

19 Appeal s -- Appeal of Deci sions

20 fromthe Procurenent Appeals Board. Pursuant
21 to Section 2.68.030 of the Metropolitan Code

22 of Law, please take notice that decisions of

23 the Procurenent Appeals Board nay be appeal ed
24 to the Chancery Court of Davidson County for

25 review on that common law wit of certiorari.
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1  Any appeal nust be filed wthin 60 days after
2 entry of a final decision by the Board. Any
3 person or other entity considering an appeal
4 should consult with an attorney to ensure

5 that tinme and procedural requirenents are

6  net.
7 M5. O DNEAL: And then second of
8 all, I would like for Ms. Eke to prepare a --

9 present the announcenent for the specific

10 appeal to be heard today.

11 M5. EKE: Before the Procurenent
12 Appeal s Board today is the appeal of

13 Nashville Adventure Park, Inc., regarding the
14 intent to award issued with respect to

15 RFQ 969636 rehabilitation and | ease of G eer
16 Stadium property. After an admnistrative
17 hearing, the Purchasing Agent dism ssed the
18 protest filed by Nashville Adventure ParKk.
19 Nashvill e Adventure Park has appeal ed the

20 Purchasi ng Agent's determni nation.

21 M5. O DNEAL: kay. Before we
22 pegin the presentations, | would like to wal k
23 through the instructions of -- of how today's

24 session is going to go. And you may wish to

25 take notes. And there are al so handouts that

Freedom Court Reporting, Inc 877-373-3660
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1 are available in the roomin terns of tine

2 that wll be allotted for each party.

3 First of all, we have an initial

4 presentation by the Purchasing Agent, and

5 that shall be limted to 40 m nutes. And

6 then that will be followed by 40 m nutes from
7 the appealing party. And after that, we wl]l
8 have an opportunity for a rebuttal fromthe

9  Purchasing Agent, which will be limted to

10 30 mnutes, as well as the Appellant. And

11 then at the end of that, we will give an

12 opportunity for other interested parties to
13 present any information that they may have to
14 this board, that they wish to be consi dered.
15 And then the Board will deliberate and make a
16 determnation as to -- as to the result of

17 today events.

18 The only -- | would ask you that
19  during the tinme for -- we do have a
20 tinekeeper back here -- during that tine,

21 that there not be any interruptions of

22 anyone's remarks, because we want to be

23 respectful of each person's allotted tine.

24 And you will have an opportunity to rebut any

25  remarks made in that second portion of
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today's hearing. So once again, | would ask
that there be no interruptions during that
process as peopl e present.

kay. Are -- are there any
gquestions in terns of process? And then | --
|'"'mgoing to do introductions next. Are
there any questions in terns of the process?

M. WTTEMORE: Well, I -- | would
| i ke for either you or N kki to speak
specifically about the -- the authority of
this board and that it's really about the --
the procurenent process --

M5. O DNEAL: Ckay.

M5. WTTEMORE: -- is what we can
address, not all the other issues that are --
that are, you know, on this issue.

M5. O DNEAL: Ckay. W'll do
that. Wy don't we really quickly, just
because she may not know who you are, Nancy.

M5. WTTEMORE: Ckay.

M5. O DNEAL: Let us go around the
table so that everyone knows who everyone is
at the table. [I'Il start down here at the
end. First of all, we'll be introducing the

menbers of the Procurenent Appeal s Board.

Freedom Court Reporting, Inc 877-373-3660
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1 M5. DONEGAN. My nane's

2  Mchel e Donegan, and I'm Director of the

3 Departnent of Enmergency Conmuni cati ons.

4 MR POITER. M/ nane is

5 Scott Potter. |I'mthe Director of Metro

6  Water Services.

7 M5. O DNEAL: Talia Lomax-O dneal.
8 |I'mFinance Director, and | serve as the

9  Procurenment Appeals Board Chair.

10 M5. EKE: N kki Eke, attorney for
11 the Procurenent Appeal s Board.

12 M5. WTTEMORE: Nancy Wi ttenore,
13 Director of Ceneral Services.

14 M5. FAVWKSONTON:  Mbni ca Fawksont on
15 Executive Director of Metro Sports Authority.
16 M5. O DNEAL: Okay. Those are the

17 menbers of the Appeals Board. And then the
18  staff here?

19 M5. LANEE M/ nane is

20 M chell e Hernandez-Lane. |'m Chief

21 Procurenent Oficer for the Cty of

22 Nashville.

23 MR, GOSSACE: Jeff Gossage. |

24 served as the Purchasi ng Agent between

25 January 20- -- 2005 and June 17th -- July the

Freedom Court Reporting, Inc 877-373-3660
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1 -- yeah, June 17th. | now have noved to NMNPS
2 to 1 and transitioned to Lie-1 (phonetic).

3 So | was the Purchasi ng Agent

4  during the period of the solicitation and the
S protest hearing.

6 M5. AMOS: My nane's Macy ANnDS

7 fromMetro Legal. I|'mrepresenting the

8  Purchasi ng Agent.

9 M5. O DNEAL: We -- we need the

10 people at the table.

11 THE APPELLANT: Sandhu with

12 Nashville Adventure Park. Sandhu wth

13 Nashville Adventure Apartnent, Appell ant.

14 MR. CANT (phonetic): WII --

15 Wl liam Cant, consultant for Nashville

16 Adventure ParKk.

17 M5. O DNEAL: Does anyone else in
18 the roomw sh to introduce thenselves at this

19 time?

20 (No response.)
21 M5. O DNEAL: Okay. Wth that, |
22 wll turn it over to N kki, and she w |

23 sunmari ze for everyone in the roomthe
24 responsibility of this board.
25 M5. EKE: Sure. The role of the

Freedom Court Reporting, Inc 877-373-3660
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Board today as set forth in the Metro Code is
to determ ne whether the solicitation award
was done in accordance with applicable |aw
and the ternms and conditions of the
solicitation. Applicable |law includes the
constitution, statutes, procurenent code and
procurenent reqgulations. The Board revi ews
the record and relevant information to
det erm ne whether the evidence establishes
that the award or solicitation was in
accordance with applicable law. |If the Board
determ nes that the award was in accordance
wi th applicable |Iaw, the Board can uphold the
deci sion of the Purchasing Agent. |If the
Board determ nes that the award was not in
accordance with applicable Iaw, the Board can
nodi fy the decision of the Purchasi ng Agent
and remand the matter to the Purchasi ng Agent
with further directions.

M5. O DNEAL: Ckay. Nancy, did
t hat address your question?

M5. WTTEMORE: | just want people
to be clear on what our authority is today.

M5. O DNEAL: Okay. GCkay. Wth

that, we wll nove into the presentations.
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THE APPELLANT: | have a question.
M5. O DNEAL: Ckay.
THE APPELLANT: | have sone

guestions early.

M5. O DNEAL: Ckay. Is -- is it
-- does it have to do with this procedure?

THE APPELLANT: Absol utely.

M5. O DNEAL: Ckay.

THE APPELLANT: The reason | asked
for attendees, especially M. Zak Kelley, is
that he is officially designated as Public
Records Request Coordinator for your
departnent and the different divisions wthin
your departnent. W have nmade nunerous
requests for docunentation that we felt were
unful filled and not responded to and not
responded to in witing.

At the last letter that was sent
to us setting this neeting, prior to that
| ast letter, we had again requested the
docunentation, and we requested a neeting
before the hearing date was set. W got no
response other than here are the dates we
have, take one, with the additional caveat
added to that from Ms. Judy Caplan, that the

Freedom Court Reporting, Inc
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AppealsHearing 12

1 request for docunentation was being forwarded
2 tothe Metro Cerk's office. | want you-all
3  to know that the Metro Cerk's office is not
4  responsible for your docunents. That is the
S responsibility of M. Zak Kell ey.

6 So before this board now, I'm

7 officially going to ask M. Zak Kelley or

8 whoever is in his stead to provide us those
9 docunents, okay? And | will show you, as is
10 required by the law, ny driver's |license and
11 ny passport, if that is necessary

12 (tendering).

13 So, again | wll say that we have
14 not been provided -- and Ms. Eke shoul d be
15 famliar with that -- the docunentation that

16 we need to properly prepare for this appeal.
17 That's ny driver's license

18 (tendering).

19 M5. ODNEAL: | think this

20 question is for you.

21 M5. EKE: Well --

22 THE APPELLANT: Now, the second

23 question | have --
24 M5. O DNEAL: Oh, there's two?
25 THE APPELLANT: This is for all of

Freedom Court Reporting, Inc 877-373-3660
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you.

M5. O DNEAL: Ckay.

THE APPELLANT: If you may pl ease
-- if | may pass that out to everybody
(tendering). And if you want to wite ny
driver's |license down on your docunent, it's
44345498.

Al right. Now.

M5. ODNEAL: D d you have a
second question?

THE APPELLANT: Secondly, at the
heari ng for the Purchasing Agent, all the
menbers of the Selection Commttee were
present except for M. Bailey (phonetic). W
expect that all of them be present today. |
think there are only two present, and that is
not acceptable to us either, because we have
gquestions for themas well. Ckay.

M5. O DNEAL: Anything el se?

THE APPELLANT: So we are
officially attending this neeting under a
heavy protest because we don't believe we've
been gi ven our due process to properly
prepare for this very, very inportant hearing

for a very, very inportant project from

Freedom Court Reporting, Inc
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Metr o.

M5. O DNEAL: Okay. | would Iike
to -- N kki to address each one --

M5. EKE: Oh, okay. Well, just --

M5. O DNEAL: -- on what to do in
ternms of froma -- froma | egal perspective.

| just want to nake sure we're clear on
the --

THE APPELLANT: | will add that --

M5. O DNEAL: -- on the
i nformati on we have.

THE APPELLANT: | -- | may add --
if | my add to that. W had to get the --
the policy for your records request procedure
fromthe Metro Cerk. |t was not provided by
anybody in your office.

M5. O DNEAL: Ckay.

M5. EKE: Ckay. |In general, |et
me state that, first of all, under the Public
Records Law, a public record request nust be
sufficiently detailed to enabl e the custodi an
to identify the records sought. A Governnent
entity is not required to stock -- to conpile
-- conpile information or to create a

docunent that does not exist. It's ny

Freedom Court Reporting, Inc 877-373-3660
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under st andi ng, based on the filings that have
been made in this case, that the Appell ant
propounded interrogatories, and inside those
interrog- -- interrogatories were requests
for docunents. It's also ny understandi ng,
as indicated in the docunents provided by the
Appel l ant, that the Appellant received a
t housand or nore pages of docunents fromthe
Procurenent division, to whomthese requests
wer e propounded.

Let ne state that there is no
authority for appealing party to propound
i nterrogatories in this process. So
interrog- - -interrogatories are not part of
the -- this process. That is part of general
litigation, but not part of this
adm ni strative process. Really what is
before this board today is whether rel evant
docunents are not -- docunents that are
directly relevant to this procurenent have
been provided to the Appellant, and it's ny
under st andi ng t hat docunents have been
provided to the Appellant.

And t he Purchasing division nay

want to speak -- will be the one to speak to

Freedom Court Reporting, Inc 877-373-3660
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t he docunents that they provided in response
to the request for docunents propounded by
t he Appell ant.

M5. O DNEAL: Okay. And then on

t he second matter in terns of the --

THE APPELLANT: | need to --

M5. O DNEAL: -- nenbers of the
commttee --

THE APPELLANT: | -- | need to
respond. | need to respond.

M5. ODNEAL: I'Ill give you a --

THE APPELLANT: | need to respond.

M5. ODNEAL: Can | just give you
-- | just want to --

THE APPELLANT: | want to -- |
want to respond first to that.

M5. O DNEAL: | want to address
ltem 2 first --

THE APPELLANT: Let ne --

M5. ODNEAL: -- which is --
THE APPELLANT: Okay, go ahead.
MS. O DNEAL: -- the nenbers of

the Selection Commttee. As far as | know,
Ni kki, I'd just like -- because | would Iike

to discuss that with you. As far as | know,

Freedom Court Reporting, Inc
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there is no requirenent that --

MS. EKE: No.

M5. O DNEAL: -- that nenbers of
the RFQ Sel ection Commttee be in attendance
at this hearing.

M5. EKE: Correct. There is no
requi renent that nenbers of the commttee be
present at the hearing.

M5. O DNEAL: Okay. | just wanted
to address that.

M5. EKE: It's entirely up to
t hese comm ttee nenbers whet her they choose
to attend or not. The role of the Board is
to essentially consider this procurenent
record and determ ne whether the award was
done in accordance wth applicable law. It's
a pretty narrow nandate that the Board has
been gi ven under the Code.

M5. O DNEAL: Okay. | just wanted
to take both questions. So | wll just --

THE APPELLANT: Let ne --

M5. O DNEAL: -- nonentar- -- [|'I]
cone back to your foll owup question, and
then I think we'll be noving into the nore

formal presentations. But | do want to give

Freedom Court Reporting, Inc
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AppealsHearing 18

1  you an opportunity to ask your questions.

2 THE APPELLANT: Ckay. So let ne
3 respond to Ms. Eke's response to mne. In --
4 in the Procurenent Policy and Procedure Code,

S there is a requirenent to provi de docunents

6 to the appealing party. | don't have the
7 exact section, but if you will show that to
8 nme, | can point it out to you exactly where

9 that is. So the requirenent is in your own
10 code to provide the docunents that are

11 request ed.

12 No. 2, we nade a detailed |isting
13 of all the docunents we wanted, and we just
14  sent -- put it out there, broadcasting. W
15 reviewed the thousand pages of docunents that
16 were submitted, and out of those thousand of
17 pages, there were many docunents that said --
18 that were e-mails that said "See the

19 attached," "See the attachnent," "See the

20 attachnent." None of the attachnents were in
21 any of the docunents that we were able to

22 find.

23 So we -- after review ng those,

24 we're not making this -- we're not nmaking

25  this request just in order to nake a request.

Freedom Court Reporting, Inc 877-373-3660
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W have -- we have a need to be properly
prepared to know how this process went
forward, and we believe that there are
docunents that are still out there that we
have not seen that would help us prepare for
thi s case.

So if you are telling nme that the
t housand pages of docunents that were
provided are all the docunents that you have
that pertain to this case, | would request
that in witing fromM. Eke and from
M. Zak Kelley, and Ms. Terri Troup who
actual ly provided the docunents at the behest
of M. Kelley, | think.

M5. O DNEAL: Ckay.

THE APPELLANT: So | would -- |
woul d request that.

Now, with that in light -- with --
given that, and given the fact that not even
hal f of the Selection Conmittee is here, |
don't really see any need to go forward with
this thing, because we have no way of asking
the Sel ection Conmttee nenbers, who nmade the
sel ection, any questions about how t hey nade

t he sel ection --
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M5. O DNEAL: Well, let nme --
THE APPELLANT: -- and what the
process was.
M5. O DNEAL: Well, let ne be
cl ear about -- | nean, | wal ked through the

procedure today. That opportunity for you to
make a presentation was not an opportunity to
qui z the Evaluation Commttee [sic].

THE APPELLANT: Excuse ne -- okay.

M5. ODNEAL: It was for you to
present facts as to why you believe sonething
to be not valid in the procurenent process.

THE APPELLANT: Okay. All right.
That's fine, we'll -- we'll nove forward, and
"Il address that at a later tine.

M5. O DNEAL: Ckay.

THE APPELLANT: Because | believe
that the way this procurenent process was set
up, being a consensus vote, it is key that
t hose nenbers be present, because it was done
by consensus, and there's nobody here to
answer to ne how the consensus was reached.

M5. O DNEAL: Okay. Do any of the
Board nenbers have any comments or questions?

Are you guys ready to proceed?
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MR. POTTER. |'mready to proceed.

M5. O DNEAL: kay, | have a
ti nekeeper back here in the back. And,
again, we have tine l[imts today. The first
portion is, again, limted to 40 m nutes and
-- and it's a presentation by the Purchasing
Agent. As noted in the introductions,
M chelle Lane is currently the Purchasing
Agent, but she was not involved in the
sel ection or the protest hearing. So based
on Legal's advice, we have invited
M. Gossage in to walk through the
determ nation that he nmade during the
protest. So he will be presenting his -- the
results of his hearing to this board today.
Ckay?

Anything | need to add to that,
Ni kki ?

MS. EKE: No.

M5. O DNEAL: Ckay. GCkay. So
M. Gossage, turn it over to you.

And, Nikki -- | nmean, Christina --
Christina's going to give ne a warning if you
start getting close to the 40 m nutes.

And just as a rem nder, we're

Freedom Court Reporting, Inc 877-373-3660
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asking that as -- as individuals nake their
presentations, that they not be interrupted
and they have an opportunity to -- to present
any facts. So if you think that you may have
a rebuttal to anything that's said, be sure
to take notes so that you can address that
duri ng your remarKks.

M. (Gossage?

MR GOSSAGE: | was told ny
attendance today of the Appeals Board was
mandatory. |'mnot here because | believe in
t he devel opnent. |'m here because |I believe
in the procurenent process, and |'m confi dent
that the procurenent staff and Eval uation
Comm ttee conplied with the procurenent
process as defined in the TCA the
Metropolitan Code, Title 6 Procurenent Code,
procurenent reqgulations and the solicitation
docunent s.

There has been significant effort
made by the parties to refrane the
procurenent in support of different policy
outcones for this property. The procurenent
process did not yield a devel opnent. |t

sel ected a best -- the best devel oper. But
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because the Appellant, the nedia -- the nedi a
t hey contacted, subsequent supporters have
chal I enged those policy decisions using the
procurenment process, so it's inportant to
step back and understand how t he procurenent
originated, the actions, rules and
limtations of the procurenent staff that
they confronted and how t he protest was
consi der ed.

During ny 12 years as agent -- as
t he Purchasing Agent, as previously
di scussed, that is the role of the Appeals
Board to consider the options available to
t he Purchasi ng Agent, his or her authority to
make the determ nation, and the determ nati on
rendered, was it in accordance with the
Constitution, State |aw, Metropolitan Code,
regul ations and in the best interest of
Metro. | have prepared this response based
on that process.

The abandoned Greer Stadi um
resulted in a deteriorating structure that
was becom ng an -- a blighted area of the
Wedgewood- Houst on community, the Adventure

Sci ence Museum and Fort Negley. Several
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public hearings took place to -- and -- to
coll ect input from stakehol ders who are
interested in the desired property. Those
nmeetings did not involve procurenent staff,
but were referenced in the RFP that was
issued. | bring this to the Board's
attention because as -- the Appellant calls
for public neetings in his letter of appeal.
That activity has already been heard.

| was nade aware that the
procurenent would be coming for the
redevel opnment of the property. This was not
unusual . We've been involved in the initial
redevel opnment of SoBro with the Music City
Center, the redevel opnent of Germantown with
the FirstTennessee ball park, redevel opnent of
riverfront resulting fromthe
Ascend Anphitheater and rel ated structures;
however, nore simlar to what we're tal king
about here was procurenent's involvenent in
t he Nashville Convention Center redevel opnent
and the Shel by Park Abl e Buil di ng
redevel opnment. Those were all procurenent
assi gnnents.

The reason | reference those

Freedom Court Reporting, Inc
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1 projects is because the Appellant clains the
2 division of Purchases has no authority to

3 purch- -- to conduct these solicitations. It
4 is interesting that the Appellant did not

5 make that claimwhen they submtted a

6 proposal for the devel opnent of the property.
7 Because the scope of this

8 redevel opnent was w de-reachi ng, the

9 Evaluation Commttee was expanded, fromthe
10 usual three, to five nenbers. It was al so

11 very diverse. It involved Metro depart nent
12 menbers, as well as those fromthe comunity
13 to ensure that a wi de range of stakehol ders
14 were involved. The Evaluation Commttee

15 intentionally did not include other

16 devel opers as the Appellant clains should

17 have been done. Qur concern was not about

18 what devel opers think, but it was about what
19  do those key stakeholders fromthe affected
20 community who were being evaluated -- or who
21 were evaluating those proposals. Again,

22 Parks and Recreation, Planning, Finance, the
23 Mayor's office all had representatives.

24 Qutside of Metro, they'd also involved on the

25 Eval uati on Commttee i ndividual s who were
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associated with friends of the Fort Negl ey,
t he Wedgewood- Houst on nei ghbor hood and a
| ocal African-Anerican church. The Appell ant
chal l enged the qualifications of the
Eval uation Commttee in the protest hearing.
| found themto be very infornmed, engaged and
i nvol ved in the eval uation of discussions.
The solicitation process included,
as do all solicitations, an online question
feature. Al potential suppliers can see
what others are asking. Those questions are
forwarded to the responsi ble departnents to
consi der and provi de responses. The
solicitation is then anended and the
guestions and the answer provided online.
Those respondents may not answer specifically
what our -- what is being asked. There are
many reasons for that. And that was evi dent
in this solicitation. There were questions
out side of procurenent. There were questions
that don't nake sense. Questions asked in
mul ti ple ways and were not relevant to the
solicitation.
The process is transparent and

fair, as all suppliers see the sane set of
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guestions and the answers that are provided.
The Appellant clains that the questions were
not answered or were inconplete. The answers
are not intended to satisfy the suppliers'
interests. They are to provide the direction
that is fair to all preparing a proposal
based on the exact sane information.

The RFP circul ated through both
the Pl anning and Parks and Recreation
departnent. This devel opnent touched nmany,
so |'massum ng others may have revi ewed or
offered input into the RFP, but | cannot
attest to that. Al | can attest to is the
I nvol venent of Pl anning and Parks. The RFP
was not how to bring back the stadium-- how
to bring back the stadium which would have
requi red engi neering studies for the
structure. The RFP requested how the
property woul d be redevel oped and i ncl uded a
denolition docunent supporting that approach.
The Appellant will claimthat their request
for engineering studi es went unanswer ed.

Metro received five proposals:

BNA Associ ates, Lendl ease Communiti es,
Nashvill e Adventure Park, oneClTY , The
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Mat hews Group. The Appellant group -- the

Appellant will object to the inclusion of The

Mat hews Group saying that they did not

propose. That is just factually incorrect.

They did. The Mathews G oup's subm ssion

i ncl uded a proposed formation of the d oud

Hi || devel opnment entity nane for the area on

whi ch Fort Negley was built. The fornmation

of a partnership, joint venture or other

busi ness entity is a conmon practice for

| ar ge devel opnents and construction projects.
| can cite the Convention Center,

the ball park and multiple others where the

proposer was a supplier, and then the entity

contracting for that was what they proposed,

which was a larger, nore invol ved project.
The Eval uation Committee was

convened to consider the proposals. The Code

-- we followed the Code, which also follows

t he Tennessee Code Annotate, and it states

the followng: "4.12.040, Conpetitive Seal ed

Proposal s, Section D, Receipt of Proposals.

Proposal s shall be opened so as to avoid

di scl osure of any contents to conpleting

offerors during the process of negotiation.

Freedom Court Reporting, Inc

877-373-3660



AppealsHearing

29

1

2

3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A register of proposals shall be prepared and
I n accordance with regul ati ons pronul gated by
t he Standards Board, and shall be open for
public inspection after contract award. This
consi deration of proposals nust be conducted
in a manner that permts disclosure of
contents. They can only be conducted in a
private manner."

|f the nmeetings were publicly
conducted, Metro would have violated State
and | ocal laws. The Appellant clains that
these were secret neetings and shoul d be open
to the public for discussion.

The Evaluation Conmmittee received
the proposals, read them net with the rest
of the conmttee and the Procurenent staff to
di scuss and conduct the consensus score. The
dynam cs of this large conmttee was they
di scussed the proposals, identified comments
about strengths and weaknesses, and qui ckly
culled it to three offers -- culled three
of fers and shortlisted down to two firns,
oneClTY and The Mat hews G oup. Scores
foll owed and were rendered in whol e nunbers.

There was no averagi ng or fractional scoring.
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It was sinple whole nunbers to support their
assessnent of shortlisting. The two
proposal s referenced had scores in the 90s.
Al the others had 70s or bel ow

The Appel | ant questions the
process because of the spesicivity [sic]. It
was a general consensus scoring that foll owed
the discussions, and it was done in sinple
whol e nunbers, the scores ranging top two in
the 90s and bottom ones, 70s or bel ow.

The only fractional scores cane
fromthe Business Assistant's Ofice, BAQ
related to the Diversity Plan. The total
avai l abl e points for the Diversity Plan was 5
out of 100 total points in the eval uation
criteria. The BAO considers all Diversity
Pl ans agai nst a rubric they have been using
for several years. None of the proposals
received the full five points for this
criteria.

The Appel | ant questioned the
obj ectivity and concl uded -- concl udi ng
poi nts because the principal owner of this
project was hinself a mnority. 1In the

protest, Bryan d eason of the BAO stated they
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scored the plan not on busi ness ownershi p.
They followed the solicitati on docunent which
set the Diversity Plan. There's a difference
bet ween t hose two.

The Eval uation Committee included
Par ks, Pl anni ng, Finance, the Mayor's Ofice,
faith-based organizations, Wdgewood- Houst on
comunity, Friends of Fort Negley. And the
Procurenment staff, of course, was invol ved.
The solicitation was nanaged by a nonvoti ng
staff nmenber and the nmanager of the Business
Assistant's O fice, who reviewed only the
Diversity Plan. The Appell ant questioned the
i nvol venent of BAG, however, as a section
within the Division of Purchasing, their
| nvol venent was unnecessarily -- is
unnecessary to def- -- to defend. They are
part of the division.

The di scussions with the two
shortlisted firnms was chal | enged on two
fronts. Again, the Appellant raised the
| ssue of secret neetings, and then they
guestioned the ability to discuss only two
firms and them havi ng di scussions. The Code
speaks to that. In 4.12.040, Conpetitive
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Seal ed Proposals, Section F. "D scussion

Wi th Responsible Ofers and Revisions to
Proposals: As provided in the request for
proposal s and under the regqgul ations

pronul gated by the Standards Board,

di scussions may be" -- they don't have to be
-- "may be conducted wth responsible

of ferors who are" -- "who submt proposals
determ ned to be reasonably susceptible of
bei ng selected for award for the purpose of
clarification and to assure understandi ng of,
and responsiveness to, the solicitation
requi renents.”

It goes on to say that in
conducting the discussions, "There shall be
no di sclosure of any information derived from
the proposals submtted by conpeting
offerors."” Those discussions, again, had to
be conducted in a private manner and coul d
only take place with the two firns determ ned
to be reasonably susceptible of being
selected for award. The Appellant's claim
t hat secrecy and the denmand for all offers to
have its part in the discussions is wthout

basis and would violate State | aw.
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1 An intent to award was nade, and
2 the Appellant filed a tinely protest based on
3 the background issues that | just discussed,
4 and introduced nearly 100 interrogatories.

5 The protest hearing is an adm nistrative

6 hearing, not a legal filing. As a result,

7 the Appellant was inforned verbally that |

8 would address only those issues that fall

9 under the Purchasing Agent's authority to

10 resol ve.

11 Addi tional ly, questions for

12 discovery would not be entertained. The

13 Appell ant demanded t hen and denmands now t hat

14 all those questions be answered. Under the

15  advice of Legal, | did not provide those

16 questions -- answers to all those

17 interrogatories.

18 As with all protests, | read the

19 openi ng description of the process, nuch as
20 you've done today, Talia. One line in that
21 distribution was that the discussions needed
22 to be on point and brevity was preferable to
23 prolonged debate. The Appellant protested
24 that this informati on was not provided prior

25 to the hearing and then asked how | ong t hey
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1 had to speak. The response was t hat

2 generally presentations | asted about 20

3 mnutes, and that again was net with

4  conplaints. Wile the Appellant will claim
S that they were limted to only 20 m nutes,

6 the presentation ran for 1 hour and 15

/7 mnutes. Their presentation ran for 1 hour
8 and 15 mnutes, and then they concl uded.

9 Thr oughout the presentation,

10 instead of articulating the issues |

11 previously summari zed, the Appell ant

12 continually introduced new or reintroduced
13 old interrogatories that were outside the

14 procurenent process. He demanded to know how
15 the status of the process related to the

16 Parks' award approval vote, the council's

17 approval vote, the determ nation of the

18  property as being in surplus. He rejected
19  the response that those were not issues of a
20 procurenent, but rather of timng. Al

21 necessary steps have to take place.

22 The Appel | ant demanded t hat

23 engi neering, archaeol ogi cal surveys and

24 historical studies all be presented. They

25  were again told that these were outside the
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procurenent process, which was to select a
devel oper that was in the best interest of
Metro. Many of these issues would be
resolved in the contracting process, which
was stayed with the filing of the protest; to
whi ch the Appellant clained that the stay had
not been inplenented and that the Mayor had
met with The Mathews G oup to di scuss the
contract. | have no idea what the subject
matter was or if the neeting ever took place.
The fact that the D vision of Purchases, as
defined by the Code, is the Central
Contracting office, they along with the Parks
and Pl anni ng departnents had not begun the
negotiations -- that argunment was rejected by
t he Appell ant.

Thr oughout the protest, the
Appel | ant demanded answers and was repeatedly
told that they that needed to nake their
case, and once concluded, | would allow The
Mat hews Group to speak if they desired, and
that I would ask questions of all parties for
t he purpose of reaching a determnation. The
Appel l ant has refraned that response as a

prom se to answer all his questions. The

Freedom Court Reporting, Inc

877-373-3660



AppealsHearing

36

1

2

3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

protest is not an opportunity -- another
opportunity to purport discovery, but an
opportunity for the protesting firmto
present how the process erred in foll ow ng
the TCA, the MCL reqgulations for the
solicitation itself. The Appellant presented
| nadequate protest clains to show how t he
process failed to satisfy those requirenents.

As is ny standard practice, at the
conclusion of the protest, | asked -- the
Eval uati on Commttee nenbers were present --
as you pointed out, they were there but
one -- if they had heard anything during the
protest that gave themconcern in their
scoring of the proposals. They unani nously
responded that they did not see any reason to
change their scores. There have been protest
heari ngs where one nenber will indicate they
had reservations, and we will discuss those
before ever rendering a decision. W've even
reversed the decision or upheld the protest
as a result of those.

The action was franed -- that
action of asking the Evaluation Commttee has

been franmed by the Appellant as being
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di si ngenuous.

The cl osing observation | nmade was
that the Purchasing Agent could only consider
t hose cl ains over which the Purchasi ng Agent
has authority, as defined in the Charter,
Code and regul ations. Those clains were not
sufficient to uphold the protest and overcone
the point differential between the second and
third ranked proposals. They certainly did
not overcone the top scoring devel oper, to
whi ch the Appellant -- to which the Appell ant
remar ked that they were not trying to
overcone the scoring gap. Wth no
procurenent violation of a TCA the MCL
regul ations, solici- -- or the solicitation
docunents and no closure [sic] of the scoring
differential, there was no basis for the
clainms or authority to be given to the
Pur chasi ng Agent to uphold the protest, so it
was di sm ssed.

The appeal -- the Appellant
continued their argunentative style and
demanded that they be able to rebut the
clainms. Since the clainms were nothing nore

t han a declaration of what they had al ready
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stated, there was no reason to have that.
And that continued -- argunentative style
continued in attenpts to intim date and
control the narrative. The process had
exhaust ed the normal course of discussions
and -- and continued argunents would result
only in nore basel ess, inflaned accusati ons.
The neeting was concl uded.

You're fully aware of the actions
that the Appellant has made that have
occurred -- that have occurred subsequent --
subsequent to the protest determ nation and
have attenpted to continually re- -- refrane
the issue. Those actions played no part in
ny determ nation, but reinforced the wi sdom
of the Evaluation Committee that the
sel ection of The Mathews G oup as the
devel oper was and is in the best interest of

Metro. The wisdomand quality to develop is

a tenpered debate, and again outside the role

of the D vision of Purchases [sic] or the
Pur chasi ng Agent.

M5. O DNEAL: Thank you.

W will now nove to your

presentation. So | wuld like to -- are you
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ready, Christina?

MS. ALEXANDER:  Yes.

M5. ODNEAL: Al right. You wll
have the sane --

THE APPELLANT: | need a m nute
because |'ve got to review what M. (Gossage
sai d.

M5. O DNEAL: Okay. We'll give
you j ust a nonent.

THE APPELLANT: Thank you.

M5. O DNEAL: And do keep in m nd

that you'll have an opportunity --

THE APPELLANT: | understand.

M5. O DNEAL: -- he'll have an
opportunity to respond, and you'll have the

final word, if you will.

THE APPELLANT: | understand.

M5. O DNEAL: Okay. You ready --

THE APPELLANT: Yes.

M5. ODNEAL: And | really want to
say it correctly. Is it Sandhu?

THE APPELLANT: Devi nder Sandhu.

M5. O DNEAL: kay. Devinder.
|'ve got an odd nane, too, so | know....

THE APPELLANT: Not as odd as
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mne -- or nore odd than m ne, yes.

M5. O DNEAL: Ckay.

THE APPELLANT: But that's okay.
| understand and | enpathize with you.

M5. ODNEAL: Okay. So I'll turn
it over to you right now for your
present ation.

THE APPELLANT: Thank you.

My nane i s Devinder Sandhu with
Nashvill e Adventure Park. | want to go on
record as saying that I am not opposed to the
sel ection of The Mathews G oup as a devel oper
for this project. | consider themto be
friends, and | know that they do wonderf ul
work. | am however, quite disturbed by the
procurenent process and the sel ection
nmet hodol ogy.

| understand that M. Gossage has
said that the selection process was not to
sel ect a devel opnent, but a devel oper. But
if you' d look at the RFQ, it is asking for
detail ed plans and financial considerations.
It's asking for qualifications and
experience, which is a lot to ask for people

if you're only | ooking for a devel oper. |
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know The Mat hews G oup spent a |lot of tine

and noney. They have it. | spent a lot |ess
because | don't have it. |'man engi neer who
was brought into this. | had given up on the

devel opnent of the Fort and the Geer Stadium
park as a recreation facility in ny

di scussions with Metro Parks when | was told

by Metro Parks that the Mayor had decided to

open that up to devel opers. As an engi neer,

| felt I was not qualified to be a devel oper,
so | pulled out of the process.

However, before the process was
set to begin, | was approached by sone
friends who were devel opers, and they had a
grand vision. So we actually net with
officials within Metro Governnent. | won't
say who, but we were told: "Geat, give us
your best plan. W want to see the best plan
we can for that site." And that is what we
di d.

Now, M. (Gossage has conpl ain- --
and | don't really appreciate that basel ess
and i nflanmed accusations [sic].

| have never nade basel ess or

i nfl amed accusations, M. Gossage, and |
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don't appreciate that. There are other
peopl e who submitted on this who are al so
friends of mne, and | don't consider themto
be i nadequat e as doi ng devel opnent.

Now, in the -- I'll go back to ny
gquestions earlier about Zak Kelley being the
keeper of the records and the books and not
giving nme any response since the days of the
initial hearing on what the procedure was for
getting these records and what detail | had
to provide on getting these records. And |
wll reiterate again that w thout those
records, | do not feel that | can properly
assess this selection process. Because |
feel that in those records, there has to be
sone way that the seven Selection Committee
menbers canme up with a nunber to rank all of
us. And I'll read you the nunbers, and they
are fractional. They're not whol e nunbers as
M. Gossage stated. They are fractional
nunbers.

At the bottomof the first was
BNA Associates with 65.25. 1In next to |ast,
it's us, 70.00, Nashville Adventure Park.

Third place was Lendl ease Communities, LLC,
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1 71.50. So we're the laggers. Up at the top
2 in second place was oneClTY with 92.25. And
3  then The Mathews G oup with an al nost perfect
4 score of 96.

5 Now, this perfection was reached
6 because they got the maxi mum -- they got the
7 highest points in the Diversity Plan, which
8 was 3 out of 5. In their financial

9 considerations, they've achieved a perfect

10 score of 30 out of 30, sonething that, given
11 the nebul ous nature of this proposal, | find
12 it hard to believe. And the justification
13 says: "Appears to be fully funded." Again,
14  they either are or they're not. And there
15 are no docunents required to be show ng what
16 your funding sources are. How can you get a
17 30 out of 30 on that?

18 In the Detailed Plan, they got 24
19 out of 25. Alnost a perfect score. In their
20 details, many things were left out. | Ilike
21 their plan. | think they had a very nice

22 plan, but there are a |lot of details that are
23 |eft out that woul d have suggested to ne this
24 is not a perfect score. Like, for exanple,

25 where is all the parking? Were is really
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1 all the green space that you're claimng?
2 \Were are you going to put all these

3 buildings? Those details are not there. W
4 provided a lot of detail on ours, including
5  nunbers.

6 Anot her -- another score that they
7 got perfection was Experience, 20 out of 20.
8 The Mathews Group deserves a 20 out of 20.

9 They have done a | ot of great work.

10 Cloud H Il Partnership is an

11 entity that does not exist. Cloud H I

12 Partnership is an entity that submtted the
13 proposal. The RFQ said that the -- the

14 submtting entity had to be |listed on the
15 proposal along with the RFQ nunber. The

16 Mathews G oup is not listed. So to give the
17 presenting authority -- entity 20 out of 20
18 when they don't exist again calls into

19  question that how was this done.

20 Now, when M. Gossage in ny

21 protest hearing asked ne, "M . Sandhu, what
22 experience does Nashville Adventure Park

23 have," | responded, "M . Gossage, we don't
24 have any experience. W were forned

25 gspecifically for this RFQ However..." --
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but then he cut nme off and then he asked
M. Mathews -- asked M. WMat hews what
experience they had. And, of course, they
were able to reiterate and call out all the
great projects that they have done for our
fine city over the years.

And, again, | wll say to this
board and to M. Mathews that |'mvery proud
of his acconplishnments. 1|'ve very proud of
the acconplishnents he has done for our city
and the service he's provided to our city,
not only to nake noney for hinself, but also
as a manufacturer of many charitable
organi zati ons and groups who benefit
under privil eged youth and senior citizens,
peopl e who have health issues and so on. So
| -- I wish | could do half the things that
M. WMat hews does.

However, on the experience side,
on our team which M. Gossage refused to
allow ne to add, was G arratana. | think you
guys have heard of Tony G arratana. He's
bui | ding the largest building in downtown
right now He actually helped with the

Mat hews famly revitalize downtown when
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everybody was saying it's crazy that people
are living downtown. That was Tony
G arratana who was i n our group.

W al so have The
Hol | aday Properties and Hol | aday
Construction. They're the ones who are
bui | di ng the huge conpl ex out on the east
side of the airport right now. They're also
t he ones who refurbi shed the Tennessee
Department of Transportation Vehicle
Mai nt enance Center on Charlotte Avenue right
across fromthe Red Cross. They al so
ref ur bi shed and won awards for building the
Sawt oot h Building on -- on Lindell Avenue,
very close to the WeHo nei ghbor hood.

So these are -- and then we al so
have Roger Ligon of |FC Builders, who is a
mnority builder, who has done a lot in the
| ast 45 to 50 years to build churches,
retirement communities, athletic facilities,
apartnent conpl exes, condom niuns and houses
in north Nashville and west Nashville.

So to get -- to say that we have

no experience and to give us the points on

those [sic] experience of 12, | think, begs a
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gquestion that this is sonething el se they got
W ong.
On the Diversity Plan, which is

really what started ne on this protest path

and appeal path, I'"'mthe only mnority that
submtted. | amthe only mnority that
submtted. |I'man Asian-African. | was born

in East Africa, Kenya. M ancestors cane
fromlindia to help the British build the
railroad. So in Kenya, we were considered
third -- second class citizens to the rich.
We cane over here when we thought we had
equal opportunity, and I wll say we have had
a great opportunity. |'ve gotten great
education, |'ve nade great friends, and this
was ny first attenpt to have procurenent in
Nashvi | | e- Davi dson County, and |'m

di sappoi nt ed.

Because in the Diversity Pl an,
which was witten by Don Hardin, who is --
who actually has recused hinself from our
group when | went to appeal because he's on
one of your other boards in procurenent -- so
Don Hardin wote our Diversity Plan, and
Don Hardin graded 4 out of 5. The guy who
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hel ped Metro with the Diversity Plan
procedure could not cone up with enough to
pass nmuster. So if that was wong, and ne as
a mnority doesn't count in the so-called
matri x or so-called grading, then when are
mnorities ever going to get a chance to
performin this towmm? |If all that counts is
how the minority is going to be paid out, how
-- and how nmany mnorities are you going to
have and so on, anybody can wite that. But
we're at a 2 percent mnority participation
in this towmm. That is shaneful, absolutely
shanef ul .

Thi s procurenent asked for 20
percent. So if we're required to have 20
percent minority participation, we should all
be getting perfect scores, because all this
is is |ooking for a devel oper you can hold
their feet to the fire to say that you better
have 20 percent procurenent or you're going
to be paying fines.

And we committed ourselves to have
20 percent procurenent. And if you | ook at
the pictures on our team you will see we

have across-the-board diversity, much nore so
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t han any of the other people who -- who --
who subm tted.

VWhat's ny tinme?

M5. ALEXANDER: 27 m nutes.

THE APPELLANT: That's all | got
| eft or | got to go?

M5. ALEXANDER: That you have
| eft.

THE APPELLANT: How many [sic] did

he use? How many --

MR, ALEXANDER: 24.

THE APPELLANT: He used 247

So that was actually ny
i ntroduction. |'ve got a real short
statenent to nake after that.

Again, | want to tell you, and |
want Ms. Eke to underline, that we're
appeari ng under protest because we feel that
we have not been supplied the docunentation
that we need to properly prepare, especially
t he so-call ed consensus score has not been
properly explained to ne; neither has the
matrix for the Diversity Plan been expl ai ned
to me how that was achi eved, and so on.

So Nashville Adventure Park is
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her eby appealing all decisions nade to
conduct the sale or |ease of the Geer

St adi uml Fort Negl ey property under the
grounds that the flawed process, inconsistent
specifications, other anbiguities served as a
basis for this appeal. Nashville Adventure
Park believes that the solicitation of the
RFQ and the awarding of this RFQis not in
accordance with Metro Code of -- and
regul ati ons, despite the opinion of

M. Gossage. Metro Legal has not provided a
definitive witten response to this question
fromthe Metro counsel .

Nashvi |l | e Adventure Park appeal s
this RFQ on the fact that the terns and
conditions of solicitation are anbi guous, the
scoring was adm ni stered incorrectly and
arbitrarily in a matter not permtted under
their very own terns of the RFQ

M. (Gossage had said that the
Metro Procurenent has the authority to
adm ni ster a sale or a | ease of real
property, real estate, as provided in the
procurenent reqgqulations, but I -- we believe

that it does not because nowhere in the
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1 procurenent regulations does it nention real
2 property or real estate. It tal ks about

3 other types of property. So that -- that is
4 a gray area that nmaybe needs to be addressed
S or corrected. Yet if you have the authority
6 to do real estate, then that should be put in
7 your code.

8 So based on all this, we -- we

9 request that the Procurenent Appeals Board
10 repeal, rescind and cancel the RFQ 90- --

11 -969636 in its entirety. W request that

12 process start over, be done correctly in a
13 manner that follows codes and is not

14 secretive, and includes the Metro Council,

15 Metro Properties and the Metro Tax Assessor;
16 as well as, provide for input from

17 stakehol ders and the public.

18 | "' m not saying the public has to
19  be involved in the selection process, but |
20 strongly believe that they should be all owed

21 to see the docunents that are presented and

22 provide input for -- for a project of this
23 intensity for this town.

24 Now, we say that the -- the gaps
25  these -- those so-called scoring gaps are
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artificial and they're arbitrary. So we're
not asking for a reduction in the gap to nake
us nore conpetitive. W believe that the
scoring, again, was not done properly. And
do -- this is based on the fact that no
apprai sal was given to the commttee or to

t he nmenbers of procurenent until nuch later
in the process. It was an afterthought, "Let
us do an appraisal."

And | think | have a copy of a --
of a bill that was sent to Metro Properties
of $9, 600, dated May 3rd, 2017, for an
apprai sal. This should have been done way
before the process started, which neans it
was an afterthought. Because how do you
eval uate what the financial aspects of
consi derations are of a property when you
don't even know how much the property's worth
and what you're getting for it in return?
It's unfair to The Mathews Group, it's unfair
to oneClTY, and it's certainly unfair to us.

There was no nention of how nuch
park space was needed or required. This is a
park property. Everybody wants it to be a
park. But there wasn't anything in the RFQ
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to say we've got to maintain so nmuch park
space. So everybody had to cone up with
their own idea of what the public would want.
Well, the public wants it all to be park,
frankly, and we agree. | agree with that. |
was forced into this devel opnent because it
was supposed to be going to devel opers. |
wanted a park for recreation for the public.

W were also told that there
wasn't any archaeol ogi cal study and there
wasn't any reason for the proposal to have
one, that this was outside the scope. Wll,
subsequently we found out that two previous
ar chaeol ogi cal studi es had been done, one in
1993 and one in 2004, and we don't know how
many ot her private ones have been done. Wy
did Procurenent not have this and provide
this to us? It didn't take us long to find
this.

There wasn't a survey done of what
property is to be -- is to be in this RFQ
There are actually -- there are actually two
parcels that the G eer Stadi um property
enconpasses. One is the stadiumand a little

bit of parking around it. And those of you

Freedom Court Reporting, Inc

877-373-3660



AppealsHearing 54

1 who have been up there, the second part is

2 that big raw piece of parking area to the

3 north of the -- of the stadium That is

4 actually part of the property. That's part
5 of Fort Negley and | eased by Adventure

6 Science Center. That is not officially part
7 of the Geer Stadium property or Geer

8 Stadiumparcel. So because of that, how can
9 that be -- how -- because we don't have a

10 survey to show exactly where this parcel is,
11 how can that be an accurate representation?
12 There's another parcel of the

13 property to the north of this subject site
14 that is actually owned by a private

15 individual, but there are a couple of parcels
16 that are owned by Metro within that. And if
17 you don't look at it very closely, |ike The
18 Mathews G oup actually didn't, they put sone
19  of their developnent on this private

20 individual's property. So if the detail of
21 the plan got 24 out of 25 and they m ssed

22 that part, | think that's a pretty big

23 detail, that you put in your devel opnent on
24 sonebody el se's property.

25 | don't understand that -- that
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M. d eason was the one who was tasked with
providing the Diversity score when it's not
the RFQ The RFQ never said that sonebody
el se would be -- unless | mssed it, that
sonebody el se would be providing the 5 point
-- 5 points of the scoring system

| want to say that because --
t hese statenents |'mnmaking are to show you
that the process is flawed. The scoring
systemis not correct. The scoring system
does not have a basis to score from Metro
IS going to get -- is going to | ose val ue
wi th anybody's proposal because we're not
properly valuating it, what you and | own
t oget her.

| would also -- it's ny
under st andi ng that the financi al
consi derations were done by the Finance
departnent, and nobody within the Eval uation
Comm ttee had any idea what that score was
going to be. This also, | don't think, was
in the RFQ process and how the scoring of it
was going to be done. And who within the
Fi nance departnment provided the scoring, and

how were they tasked to do that when there
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was no requirenent for providing a detailed
financial plan or any -- any docunentation on
where the fundi ng was?

Agai n, 30 out of 30 for Mathews
G oup, 28 out of 30 for oneClTY, and we're at
20 out of 30.

W were fully funded. Nobody
asked us that. It was in our docunentation.
Nobody | ooked at that. W were fully funded.
So if there are no scoring cards, how can the
score be given or be validated? Were is the
scoring information? There's no e-nails,
there are no notes, there's no tabul ation,
there are no ballot sheets, there are no
cal cul ations, there are no questions from any
of the Evaluation or Selection Commttee
menbers to anybody in our docunentation that
were given to us in the thousand pages. None
of that information's there.

So how am | supposed to determ ne
if this scoring was done fairly? How can you
determ ne that? How can the public determ ne
that? Wen you have scores that range from
65.25 to 96.00 , when your significant

figures are -- go to tw digits, that neans
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1 that there was sonme scoring going on from

2 mathematics. Anybody in mathematics woul d

3 tell you that. There's sonething going on;

4 that there's nore to this than just

5 consensus. Consensus would be ranking 1, 2,
6 3 and 4. Not give a score of 96.

7 One of the questions we asked was
8 No. 51, if you want to look at it in your

9 doc- -- in our request for docunentation, and
10 it -- the response to that was: "Terri Troup
11 did collect the consensus scores and entered
12 theminto the report.”

13 So | don't know what Ms. Troup

14 received. W never got a copy of what she

15 received in our request for docunentations.

16 And we would like to have those, and | think

17 we shoul d have those al so.

18 Now -- how many m nutes do | have
19 now?

20 MB. ALEXANDER  16. 19.

21 THE APPELLANT: Left?

22 MB. ALEXANDER:  Uh- huh.

23 THE APPELLANT: Now, if the RFQ

24 did not call for a funding letter, how can

25 this be used to contribute to the score or
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eval uate one proposer over another? To be
awarded full points, 100 percent, for
appearing to be fully funded does not seemto
me to be correct or right or fair or
equitable. W were fully funded, and we
ended up with 20 points. W did not appear
to be. W were. W had docunentation to
show it.

The housi ng units was sonet hi ng
el se that cane up, but there wasn't any idea
of how many housing units the Mayor for the
Cty wanted. So everybody canme up with an
| dea of what the housing units would be. W
knew t hat they were supposed to be affordable
and wor kpl ace housing, so we cane up with
t hose nunbers. So now you' re conpari ng
different -- everybody's different ideas
| nstead of saying, "W want such a percentage
of housing to be affordable, such a
percentage to be workpl ace, such a percentage
to be for the general public." That would
have been a nore equitable way of asking this
gquestion for -- for -- for this site,
especially if you're asking for a detail ed

plan. Because | don't think this was just a
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request to select a developer. This was to
get a baseline for what your devel opnent
woul d | ook like. But at |east put us all on
a fair -- on the sane basis. |If I'mgoing to
supply you pencils or I'"'mgoing to build a
wast ewater treatnent plant that's going to do
-- provide ne this kind of discharge, | --
then | know what | have to do and what the
costs are associated with that.

That's for you.

MR. POITER  Thanks.

THE APPELLANT: M. Potter, | have
a beef with you later.

MR. POTTER: Lovely.

THE APPELLANT: One other item was
the -- the viewsheds. W were supposed to
protect the viewsheds for Fort Negley.

Nobody could tell us what their viewsheds
were. Procurenent couldn't. Friends of Fort
Negl ey couldn't. Hi storic Conm ssion
couldn't. The Confederate -- Sons of

Conf ederacy were up there and couldn't -- or
the Sons of the Union. Nobody knew what the
vi ewsheds were until much later in our

pr ocess.
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Again, | want to say and | want to
reiterate that with all these inconsistencies
and gray areas, how do you conme up with a
score? How do you cone up with a score with

all these gray areas?

| was going to -- well, maybe |'I|
say it. I'mlooking at Bert. |'mnot going
to say it. I|I'mgoing to | eave Bert out of

this.

MR. MATHEWS: Thank you.

THE APPELLANT: | will say,
however, that the Coud H Il Partnership
reserved their nanme the day after we pointed
it out in our hearing wwth M. Gossage. They
went to the Secretary of State and reserved
the nane. Because | was going to try to
reserve the nane before they got to it, but
we deci ded not to do that.

So the RFQ states: "The devel oper
w Il be selected based on the RFQ criteria."
So if this is true, why was a matri x scoring
used? Wiy were people involved in the
process that were beyond the commttee? Wy
was consensus scoring used at all in a --

such a -- such a conplicated and | arge
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1 devel opnent for Metro? Al this points to a
2 scoring systemthat nobody is accountable
3  for. W was accountable for the scoring
4 gsystenf? Is it the Mayor's office? Is it

S Ms. Talia Lonax-O dneal ?

6 Did | say that correctly?

7 M5. O DNEAL: d ose.

8 THE APPELLANT:  ose enough.

9 s it M. Gossage in Procurenent?

10 Is it the Park Board? 1It's their property.
11 Who was accountable for the scoring systenf
12| haven't found anybody who'll step up and
13 say who is.

14 Cost for use and devel opnent,

15 unknown consensus score, unknown cost score,
16 unknown matrix score, all that leads to

17 unknown eval uati on.

18 The menbers who were selected for
199 this commttee said: "I will maintain ny

20 independence in this evaluation." |f they're
21 maintaining -- if they're maintaining any --
22 if they're maintaining i ndependence in this

23 evaluation but then they're asked to join a
24 consensus, where is that independence? And

25 that is in the -- that's in the secret
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docunent that they signed. | keep saying
"secret." | know it wasn't, but | think it
was. But it's in the docunent in the Review
Board Agreenent that says: "I will maintain
ny i ndependence. "

So if they're to be independent
scoring, why a consensus score? Wy were the
cost scores not permtted to be seen or
reviewed, or the matrix scoring for the B- --
fromthe BAO office not allowed to be seen or
commented on? Those are nunbers they were
forced to accept. | think they should have
been given a chance to ask the question: Wy
Is there perfection here? Wy 96 out of 1007
Wiy 91-point -- 92.25 out of 100 for the No.
1 and 2 proposers? And then why does it drop
off so drastically after that when there's
not nmuch difference in detail of the plan in
experience and qualifications? Wy?

M. (Gossage said that the
consensus score was captured w t hout
explaining fromwhere. So unless there's
docunent ati on that supports these
tabul ations, it's not possible to verify --

verify the end result, especially with these
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neetings being held in secret or without the
sunshine on them |f these scores were never
coll ected or provided by the committee
menbers, then howis a score given at all?
So that is -- that is what we're asking for.
How can we cone to these nunbers when no
scoring system was kept?

And then finally, the devel oper,
whoever selected -- once the -- once a
picture is shown and the public hears from
it, Metro Council has a chance to go talk
about it, changes are nade. So -- so what's
finally devel oped may be conpletely different
t han what was presented. So again | ask you,
why put us through this ordeal of providing a
detail ed plan? Wy nmake us go through this
expense of show ng what can be done at that
site when all you really want was
qualifications, all you want to do is find
the best-qualified devel oper?

That's all | have.

M5. O DNEAL: Are we good,
Chri stina?

Gkay. Thank you very nuch. At

this time, we are scheduled to go back to the
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1 Purchasing Agent to --
2 MR. POTTER: | think we're

3 schedul ed for a break.

4 THE APPELLANT: | think sonebody
5 wants -- people want a break.

6 M5. O DNEAL: | think we did have
7 a scheduled five-mnute break in here, didn't
8 we?

9 MR. POITER  Yes.

10 M5. O DNEAL: kay. Let's take a

11 five-mnute break. And when we return, the
12 Purchasing Agent wll begin his rebuttal to

13 any remar ks nade.

14 (Brief recess observed.)

15 M5. O DNEAL: Ckay. Welcone back
16~ from the break.

17 W ready? Ckay.

18 Now we' Il nove into the second

19  presentation by the Purchasing Agent, where
200 he will have an opportunity to respond to
21 anything that he heard earlier. And this --
22 this portion of the presentation is |imted
23 to 30 mnutes. And, again, we have a

24 tinmekeeper that wll keep us on schedul e.

25 So, M. Gossage, |I'mgoing to go
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back to you, if you woul d begin.

MR, GOSSACGE: I'Ill first -- I'm
kind of taking these in the order they were
presented. The points. The Evaluation
Committee evaluated the Detailed Plan, the
Experi ence, Qualifications and Fi nanci al
considerations all in whole nunbers, just as
|'d said. The only fractional points were in
the Diversity Plan where they were | ooking at
five available points, and that was done by
BAO, as is the standard practice. BAOis a
part of Procurenent. They don't have to be
expl ai ned of being in the division.

The questions about how the scores
were captured: | can't show you the
spreadsheet because the spreadsheet woul d be
on the wall. It would just shine up there.

It | ooks exactly like this piece
(indicating). And as the discussion takes

pl ace -- and several of you have been on the
Eval uation Commttees -- as the group

di scusses the issues, they assign a point and
it's keyed in. Al you're seeing here is the
output, the printout, of the spreadsheet that

was on the wall in the roomwhere they were

Freedom Court Reporting, Inc

877-373-3660



AppealsHearing

66

1

2

3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

doi ng the consensus scoring. There are no
notes. There are no fractional scores
submtted. There is nothing to do. So as
there is an ac- -- an accusation that the
nunbers are sonehow handl ed nysteriously in
the -- inthe thing, it's just factually
untrue. It is a discussion, and the scores

are captured. The only fractional nunbers

are those submtted by BAO In this case
they received three points out of -- two
points -- two or three?

M5. LANE: Three.

MR, GOSSAGE: Three points out of
five. And two points for --

MS. LANE: Yes.

MR GOSSAGE: -- two points for
Adventure Science Museum [sic] -- Adventure
Nashville Park [sic]. Had they received all
points, the score would only have closed to a
96 points for Mathews and 93 for them It
doesn't change the outcone. | really don't
care what the view is of how the scores took
place. W're conveying the truth, and I"'I|
let it stand at that.

The supplier issue cane up. It is
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a matter of record. You can look in the
system The Mathews G oup submtted the
proposal. The proposal included the
formation of Coud H Il as a devel oper
package. That's not inconsistent with any
ot her proposal that we have seen on this
magni tude for devel opnent. That's a standard
practi ce.

As far as the mnority discussion.
Once again, as was described in the protest
heari ng and described in ny statenents, the
busi ness ownership is irrelevant. It is the

plan submitted, and that is what is scored by

the rubric. It was stated in the procurenent
that way as well. It went through in detail
what was -- had to be in the plan, and it was

scored agai nst that.

As far as the mnority ownership
that's being clained, the Appellant is not an
approved mnority. Regardless of what his
personal ethnicity is, he is not an approved
mnority. So if that had been the criteria,
he woul d have got no points. But that was
not the criteria. The criteria was the plan.

This was a proposal. So the size
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1 and location of the park was sonething that

2 had to be worked into the entire nmesh, and

3 the Evaluation Comm ttee di scussed that at

4 length. Not only the size, but the | ocation
5 and how it presented in -- entrance and

6 egress into the property. How did it affect
7 how the Adventure Science Miseum was Vi ewed

8 fromthe street? They didn't know what woul d
9 Dbe proposed. There was discussion prior to
10 it being released that the street access was
11 probably the nost favorable for a commerci al
12 aspect, but they would really like to see how
13 that was going to be approached. And so this
14 was a proposal.

15 Sane thing for the nunber of hones
16 that would be there. This is all about the
17 devel oper com ng together with this m x that
18 they were proposing. They were |ooking for
19 the -- not only the qualifications. They

200 were looking for the vision and the potenti al
21 for what was going to take pl ace.

22 As far as the secrecy thing, I'm
23 -- |I'mreally -- could care | ess about how

24 that is being phrased. The Sunshine law, if

25 they want to participate and have a Sunshi ne
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| aw, Florida is a good place to go for that.

Tennessee states how the evaluation is to be

done. It is to be done in such a way that no

information is disclosed on the conpetition.
Ckay. And then on the BAQ, | want

to revisit that, where the Dversity Plan was

scored. There is a need to have a

consi stency. Not to have everyone just weigh

in on what it is, but a consistency on each

eval u- -- each Diversity Plan that is

permtted on subsequent proposals. So it's

| nportant that that be a standard- --

st andardi zed process, and one person does

that. That has always been the practice. It

IS not necessarily [sic] -- necessary under

the Code or in the regs or under the State

| aw to di scl ose who is scoring what part of

an evaluation. So while that was questi oned

as well, it's just not a requirenent.
Wth that, ['"'mgoing to let ny
coments stand, and I'Il yield the tinme back

to the Board. And you can ask questions if
you'd like to get sone clarification.
M5. O DNEAL: Gkay. M. Sandhu?
M5. ALEXANDER: You want ne to
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start his tinme?

M5. O DNEAL: Are -- are you
ready?

THE APPELLANT: You have no

guestions for hinf

M5. O DNEAL: We will -- the Board
wi Il ask its questions after all parties have
presented. So if you'll tell us when you're
ready, she'll begin.

THE APPELLANT: OCkay. |'m not
ready yet.

G ve nme a m nute?

M5. ALEXANDER: Yeah.

THE APPELLANT: Hold on.

Okay. Devi nder Sandhu, agai n,
wi th Nashville Adventure Park. Let ne thank
you for bearing with nme on this. | knowthis
s not easy, and | don't -- | don't relish
being a bad guy in this town causing probl ens
for the well-oiled machine of Metro
Governnent, but | think it's not that
well-oiled at tines. [It's -- we have issues.
And sone of the statenents M. (Gossage's nade
just now lead ne to reinforce ny opinion that

there are problens with Procurenent of the --
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of this machine of Metro Governnment Works.
| f he doesn't care about how the
scoring is done as long as it's done by the
so-call ed Procurenent code and it's al ways
been that way, there's a problemif it's
al ways been that way. That is where we have
2 percent participation frommnority
conpanies in this town. W have a 2 percent
participation because many of them are not
qualified or choose not to participate
because of this process, because they know
they're not going to get a fair shake.
Because |'m | ooking across the table, and |
see wonen and mnorities who woul d be
consi dered as part of the Di sadvantaged
Busi ness Enterprise Goup. | don't know how
many of you guys are registered as a mnority
group, but it doesn't take long to do it.
Nashvill e Adventure Park was in
the process of applying for mnority status.
Why? Because | ama mnority, and | can
apply for that. Simlarly, if you use the
| ogic that M. Gossage has said, that |I'm not
a mnority so it shouldn't be considered, |'m

not an entity, then neither is Coud H |l

Freedom Court Reporting, Inc 877-373-3660



AppealsHearing 72

1 Partnership. They're not an entity. Wy are
2 they considered? |It's just a group, people

3 said they could do sonething. What

4 assurances do we have that they can do it,

S other than Mat hews standi ng behind then? So

6 | don't know -- | don't know the | ogic of
7 that -- of that statenent.
8 And it disturbs nme that he woul d

9 make that statenent; that there's nobody

10 accountable, that it's -- if you put nunbers
11 up on the Board, you wouldn't see anythi ng,

12 you'd see a blank sheet. Sonebody's entering

13 nunbers. Nobody kept a nunber of who scored

14 al. A9 is a nunber. | didn't like

15  getting 70s in college or in high school or
16 elenmentary school. That's a failure. That's
17 what | got. A 96 is a good nunber. It neans

18  he did a good job. But you were given a test
19  that you could answer questions to to get
20 t hat 96.

21 |"ve got to take a breath after

22 that one. It bothers ne.

23 M. Gossage just said the plan and
24 the proposal was not -- was nost inportant,

25  pusiness entity was not inportant -- not that
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1 inportant. That's not what he said in the

2  beginning. He said the plan wasn't that

3 inportant; they were | ooking for a devel oper.
4 That's a contradiction right here within this
5 room

6 "Il go back to the Diversity

7 Plan, the Diversity Plan which led ne on this
8 path of -- of standing up against Metro

9 CGovernnent. And | saw Ms. Lane | ooking at

10 sonme kind of score sheet, which has not been
11 provided to us. So | don't knowif that's a
12 score sheet for the Diversity Plan or sone

13 kind of matrix, but | would like to see how
14 the one individual who devel oped those five
15 points -- which | agree does not close the

16 gap. |'mnot about closing the gap. |I'm

17 about fairness, about equity, about a system
18 that is available to hold sonebody

19  accountable in the selection process. So if
20 that score sheet -- if that is a score sheet,
21| would Iike to seeit. And if -- and |

22 would like to know who within Metro

23 (Governnent --

24 M5. LANE: It's the RFP. It's the
25 RFP.
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M5. O DNEAL: | just want to nake
sure that --

MR. GOSSAGE: There are only two
docunents we've | ooked at here, RFP and the
score sheet, both provided.

M5. LANE: Details of how the plan
woul d be scor ed.

M5. O DNEAL: Ckay. | just want
to make sure your -- you don't have sonet hing
down there that nobody el se has access to.

M5. LANE: The top page
(i ndi cating).

THE APPELLANT: So this --

M5. O DNEAL: Ckay.

THE APPELLANT: So if you had an
i ndi vi dual nmaking -- making a determ nation
that I'"'mworth 2.00 points and oneClTY is
worth 1.25 points, do they just -- there's no
-- there's no guideline for this person to
make that? It's one person to nake those
det erm nati ons?

Simlarly, how does the commttee
of seven people conme up with a score of 30
for -- 30 for financial consider- -- well,

financi al consideration, again, was done
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out side the scope of the RFQ and outside the
Selection Commttee. So you essentially have
35 points or one-third -- one-third of this
process was outside the Selection Committee.
s that ny gap? Does that one-third close ny
gap? Wiich is not sonething |'m asking for,
but does that close ny gap? |If the Selection
Comm ttee had sonething to say about that,
woul d | have scored higher?

| f you have -- have all of you
read the comments on this score sheet?

Ever ybody has seen those? Those are not
exact nunbers. Those are opinions. Those
are very subjective statenents.

BNA Associ ates seens out of |ine
with historic rel evance.

OneClTY, there's a density concern
and asks for a TIF. This process is flawed.
The oneClTY was asking for a TIF. The TIF --
at the beginning, that process [sic] was said
there was no TIF on financing involved in
this, yet they were looking for a TIF. They
scored 28 out of 30 on their financial
consideration. |If they're basing their

requi renment on TIF, then how can they score
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so much higher than we are? W were fully
f unded.

There was a question that was
brought up by one -- sone nenber of the
Sel ection Commttee after their nanes were
rel eased -- because | had discussions with
sone of them And many of them are not happy
with how this process went about, and | -- |
encourage all of you on this board, before
you nmake your decision, call each and every
one of those folks and ask them WAs there a
score? How did you cone up with a consensus?
How did you do this? How did you cone up
with a 96? How cone -- how did you conme up
with 65.25? [|'Il leave out the .25. How did
you cone up with a 63?

We had in our plan funding for not
only Fort Negley to restore the Fort --
almost $9 mllion worth that we put in there

-- but also for capturing revenue for

Metro Parks and for Adventure Science Center
to help bring nore and nore people and nore
and nore of the public to that area to
generate revenue towards the devel opnent of

t hat ar ea. It seened |i ke none of that was
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1 even considered in this plan. W had noney
2 togivetothe Gty. W had parkland that we
3  had donated -- people who were donating --

4 willing to donate land to help with this

5 devel opnent that would go towards the 4,500
6 acres that Metro Parks is trying to get. W
7 had anywhere from 30 to 300 acres that we

8 were proposing to give to Metro as a gift for
9 developing this site. Were is that

10 valuation? It's not in here. It wasn't

11 considered. Wuld that be part of the

12 financial consideration? Wuld that be part
13 of qualifications?

14 We had a proposal to provide

15 recreation for the kids, indoor soccer,

16 sonething that Nashville is |agging 20 years
17 behi nd surrounding communities. W had

18 i ndoor basketball and volleyball, which is a
19 Park Board function. This is park property.
20 | wanted nore park property. W had the

21 Tennessee State Soccer Association ready to
22 npove into the offices. Tennessee State

23 Soccer Association, the | argest body of

24 amateur adults and youth soccer players in

25  the state was ready to nove their offices
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i nto the Sounds headquarters. That was not
considered. They were willing to pay a rent
i n excess of $70,000 a year for those -- for
t hat space. That was not consi dered.

We had plans to hold concerts,
speci al ganes, special events, provide the --

refurbi sh that stadium refurbish that

stadiumwhich is not dilapidated. It is a
solid concrete chunk. |'man engineer. |'ve
seen it. [|'ve been through it. And if it

hadn't been allowed to be vandalized, it
woul d have been able to be saved very easily
and very quickly. And the exanple of the
st adi um bei ng repurposed and reused for the
benefit of the public all over the country
and all over the world, that was part of our
pl an, and that wasn't consi dered.

|f | had ny druthers, | would have
wanted that to be a manual park plan, but we
were forced to do this devel opnent, which |
t hi nk goes agai nst what we need for m ddl e of
Metro. W can have devel op- -- have
devel opnent around that park, but | think
this plan, as it stands, would take away from

t he magni fi cence of Fort Negl ey.
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And | did question why we were
doing this. Wen M. Gossage said he didn't
ask the question about -- about, you know,
devel oping this at the begi nning, yes, | did.
We asked that question. W asked: Wo cane
with this RFQ to devel op Metro Park property?
And we were never given an answer. It was a
group of people, but we were never given an
answer exactly who it was and how t hey cane
up with this evaluation of criteria.

There are many -- there are nmany
devel opers that | know who said, "W're not
going to bid on that because we don't know
what the hell they're asking and we don't
know how we can nmake noney at it."

So let ne go back, you know --

M5. ALEXANDER: You have 17:54

| eft.

THE APPELLANT: Left? Ceez.

M5. O DNEAL: You have plenty of
time.

THE APPELLANT: You gave too nuch
time.

MR. MATHEWS: Agreed. You'll have

to take it hone.
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1 M5. O DNEAL: | want everyone to
2 have an opportunity, right?

3 THE APPELLANT: So let ne go --
4 |let me go back to Geer Stadium

S rehabilitation. The only -- only -- only

6 report that was issued, and Metro paid for

7 this, was the denolition plan for G eer

8 Stadium There was never a study done to --
9 to evaluate the building condition, the

10 building condition report, which is the

11 Anerican Society of Testing Materials format,
12 to go evaluate a building and see what val ue
13 it does have. Recently we were about to tear
14 down a State buil ding downtown, you may

15 renenber, to make roomfor a building that

16 coul d not be devel oped yet. They were goi ng
17 to tear down this State building, and it

18 woul d have been a loss to our city. It was a
19  historic Wrld War |l art deco building. And
20 fortunately, we saved that. And the study

21 showed -- when they went back and did a

22 proper study on that building, it showed that

23 it could generate a ot of revenue for this
24 city.
25 The | ease -- one thing about this
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| ease agreenent that was -- that is proposed
for this is that you've got to realize that
we're putting buildings on this site that is
not going to generate any tax revenue for the
State or for our governnent. |It's going to
be | ease property for whatever -- whatever
Metro can agree to pay or get from-- from

Cl oud Partnership as part of the |easing

agreenment. There's no -- there are no
property taxes that are to be paid. |If the
build- -- if the property was sold or a

portion of that property was sold, then Metro
woul d realize great revenue.

The Tax Assessor is kind of upset
about sone of these other |ease agree- --
arrangenents that have gone wong around town
because they should -- they figure that
they're losing revenue on parcels that have
been -- property has been put on those
parcels that do not generate revenue for the
Cty. So was that ever considered when the
RFQ was put together? The process itself,
this RFQ process, does not stand the nuster
of a good financial stewardship off our

noni es and our properties. | think it needs
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1 to berevisited with sonme professionals

2 |looking at it fromall aspects, before it's
3 put out. This is too valuable a piece of

4 property to be done in such a wlly-nilly

S manner.

6 And | apologize if I'm-- |'m not

7 saying that in a nice way.

8 MR. CANT (phonetic): How nuch
9 time does he have left?

10 MS. ALEXANDER: 14: 54.

11 MR. CANT (phonetic): Fourteen

12 m nutes.

13 THE APPELLANT: W spent a | ot of
14 tinme devel oping these things. And, you know,
15 when | sit here before you guys as people, |
16 -- | want you -- | don't want you to get

17 bored by all this stuff I'mputting to you.

18 But | want to reiterate that this process was
19 not fair to any of us. To any of us, not

200 just nme. |'ve been called disgruntled. |[|'ve
21 peen called dissatisfied. 1've been called
22 sonebody who's goi ng where he shouldn't be

23  going. But |I want you to know that -- | was
24 wong about this being ny first attenpt to

25 deal with Metro. This is ny second.
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My first one, M. Potter, was
trying to deal with your sludge problem back
20 years ago.

MR POITER: |t was our sludge

pr obl em

THE APPELLANT: It was our sl udge
problem |I'madding a little hunor on the
side. And I'll talk to you about that |ater.

So, again, the Procurenent office
did not provide the requested docunents to us
in a tinely manner, and we have now subnmitted
to you officially with ny Tennessee driver's
| i cense that we want these docunents. And if
M. Kelley needs a detail of which docunents
we think are m ssing, we'd be guessing
because we don't know what docunents were
generated. So we'll do our best to do that
by going through the thousand that were
submtted. But |I will tell you that there
were sone that were called attachnents to
e-mails that we never saw.

W would Iike to see the thought
process of -- on the Diversity Plan and on
the financial considerations, because those

were done outside the commttee. | woul d
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1 like also to be able to ask questions to the
2 seven nenbers of the Evaluation Commttee to
3 see if there were any -- if there was any

4 scoring done. And | don't knowif I'm

5 allowed to do this between this process or

6 between this process and when you guys get

7 ready to do your stuff, give us your -- your
8  hearing.

9 Agai n, we asked for, multiple

10 tinmes, the rules, including howto get

11 records. Those were not provided [sic] us.
12 W& were not provided procedures until just

13 before the hearing. And, again, we've not

14 been provi ded docunents. W have not gotten

15 a property survey.

16 (Sotto voce di scussion.)

17 THE APPELLANT: Now, this all,

18 again -- thank you.

19 This is all things that we asked
200 in the protest hearing that M. Gossage said

21 was outside procurenent. How can it be

22 outside procurenent not to have a property
23 survey or at |east netes and bounds or

24 exactly description of the property when

25  everything depends on that? How can that be
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t he case? How can archaeol ogi cal reports or
any kind of environnental reports that nmay or
may not have been done -- at |east give us
that, because it's too inportant a project.

There was an apprai sal done that
wasn't provided. W had to go dig for that.
And | referenced that to you, May 23rd, 2007
was -- we have a -- we have a bill for that,
$9,600. That should have been provided so we
could properly evaluate the site.

MR. CANT (phonetic): To the --
provided to the comm ttee.

THE APPELLANT: And it shoul d have
been provided to the commttee so whoever was
doing the financial consideration -- to know
what that property is really worth. Wat are
-- what are we giving away as citizens of
Nashvil | e?

W were told that rehabilitation
or renovation of the site neans that
everything could be torn down and restored
back to its original condition or sone other
condition, yet in the engineering field,
rehabilitation/renovation actually neans

fixing up sonething. That's what |'ve al ways
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thought it to be. Restoration neans you're
restoring it to its original state. That was
sonet hi ng than what you have. So the
term nology there is also wong. It's
m sl eading to think that G eer Stadi um nust
be denolished because it's decrepit. [I'l]
again repeat, it's not decrepit. It can be
refurbished. |t can be a great facility for
the public to use.

You may know that we filed an
ethics conplaint with the Ethics Conm ssion.
You may or may not know that, but we did do

t hat because we felt |ike we were not getting

our just -- we're not getting what we needed
to properly prepare for these -- for these
heari ngs, and al so we thought there was -- we

think there was conflicts of interest in how
sone nenbers who sel ected people on the
committee were situated in the public in
their -- either their work or in the process
of dealing with this -- with the sel ection.
Your procurenent stated that

rel ated questions go far beyond the scope of
t he procurenent process and those questions

are outside of the authority of the Purchase
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-- by the Purchasing Agent and will not be
consi dered. There was no expl anati on of why
t hey woul d not be considered or how sonet hi ng
| i ke providing a survey or how providing a
scoring systemor how providing the expertise
of their Evaluation Commttee is beyond the
scope of this procurenent process. There was
no "why" or "how' given.

| do know that the Mayor did neet
with the CAoud H Il team on Tuesday, June the
14t h, 2017 after we'd filed our protest on
June the 5th. And this is -- this goes
agai nst Metro Code Section 4.36. 010F.

| did cite sonething. |'m not
used to that. Section 4.36.010F. |t says:
"The process is to cone to a halt until the
protest can be heard."” Seens |ike that part
of the Code was not nmde clear to the Mayor's
office. And | know Mat hews G oup woul d not
know about it because they're |ike ne; they
don't expect to be conversant in the Code.

There were sone other issues we
were -- we were -- we asked if we should have
| egal representation at the protest hearing.
W didn't -- we didn't realize that Metro
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Legal woul d be here representing Procurenent.
If that were the case, we m ght have had --

m ght have had an attorney, or at | east
sonebody who is assisting us with that. That
should be in your -- in your rules that there
al ways will be an attorney here, because |
woul dn't have known that.

There is one -- there are -- there
are a couple of -- there are a couple of
itenms in this process. W net with
M. Clay Bailey (phonetic) prior to himbeing
put on the RFQ comm ttee because we knew he
was friends with Fort Negley, because we
wanted to get information or input fromall
i nterested parties. And he gave us sone very
good di scussions [sic] and very good input.

Now, part of -- part of the RFQ
comm ttee selection process was if you' d been
approached by nenbers of people soliciting,
you should informthe coom -- the people
maki ng the selection. | don't know if
M. Bailey (phonetic) did that. |If he did,
woul d that have recused -- would that have
forced himto recuse hinself from being on

the commttee?
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W al so asked for an audience with
M. Colby Sledge to discuss with himas a
councilman of this area, to get his ideas
about what he wanted. He refused to neet
wth us. He refused to neet with us. He
said, "Everything's up to the Sel ection
Commttee.” Wiy would a council nenber
representing that community refuse to neet
with one of the proposers for one of the
bi ggest projects that is going to go in
hi st ory?

The RFQ participation was greater
nunber of affordable housing units, yet this
was not a requirenent for the RFQ [sic]. RFQ
participants were graded on appearing to be
funded, yet this was not a requirenent of the
RFQ

Di versity scoring, we have no idea
about this matrix systemthat was used, and
we'd like to have that back. And, again, |
consider it alnobst an insult that M. Gossage
woul d say, "I don't care what his mnority
status is. He's not a mnority." That
really, really, really is upsetting to ne and

it should be to you, especially when | |00k
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across this table and | see DBEs all over the

pl ace.

Except for you, M. Potter.

Experi ence scoring, not accurate.
"Il reiter- -- reiterate, | was not allowed
inthe -- in the protest hearing to give the

experience of ny team which was a diverse
group, including an Indian who's a structural
engi neer who's listed as a mnority;
i ncl udi ng Don Hardi n, Construction
Managenent, who is listed as a mnority;
i ncl udi ng Roger Ligon of |IFC Builders, who's
listed as a mnority. Wre these people
taken into consideration as part of the
Di versity score as part of ny team and only
got fourth place? Wo else had such
diversity on their tean? | had wonen. | had
| ndians. | even had one guy who's an
Aneri can-1lndian who is registering; who is
not officially mnority, but he is based on
his heritage.

So paperwork ain't always what it
needs to be because it's obvious that if
Cloud H Il Partnership did not have to be an

entity, even though it was required that the
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respondi ng party be listed on the top of the
RFQ It wasn't Mathews G oup, it was C oud
H Il Partnership. Mathews G oup should have
been listed on the RF- -- on the submttal.
There's no indication Procurenent
obt ai ned the val ue of the property that
Nashvi |l e Adventure Park was considering it
as paynent in its final calculations. W
don't think that Metro Properties was ever
conferred with on this nonentous task, and
they're the ones who have the expertise to
eval uate and give their opinion on these
properties. W believe that Metro Council or
a commttee within Metro Council and Metro
Properties and the Tax Assessor shoul d have
been consulted before this RFQ was put out.
And, again, | wll tell you that
we -- we had in our proposal a gift, inlieu
of cash, of park property in other |ocations
t hat coul d have been devel oped to nake up for
some of the 4,500 acres that Metro Parks is
trying to obtain. W were not given anything
for that. W also had noney to pay to -- for
devel opnent of Fort Negley. Coud H Il was

going to put up $7 mllion up front for
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1 infrastructure inprovenent, but they would be

2 getting that back through the course of this

3 lease, and then they would -- after that,
4 then they would pay towards -- towards their
5 |ease paynent. So is that a -- is that a

6 profit for Metro and us as citizens, or is it
7 not? That was not evaluated. But they

8 appeared to be fully funded.

9 Now, since this thing has cone in,
10 jt's blown up all over town with protests

11 fromthe African-Anerican groups, heritage

12 groups, fromthe -- UNESCO wants it to be

13  cat- -- declared a site, a heritage site,

14  international heritage site. So it's a good
15 thing that we have opened -- opened this up
16 to the public to -- to comment on. But,

17 again, | think we can do the right thing here

18 very soon and nmake sure that this process, if
19  you guys so deem can be redone and done

20 properly and done with proper oversight and
21 done with sone accountability on how the

22 scoring was done.

23 M5. O DNEAL: kay. Thank you.
24 | think you just nade it.
25 M5. ALEXANDER: Yeah, 26 seconds.
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M5. ODNEAL: So we'll -- do you
guys want to take a break --

MR. POITER  Yes.

M5. O DNEAL: -- or would you be
interested --

MR. POTTER:  Yes, please.

M5. O DNEAL: You do want to take
the break? GCkay. W wll take a five-mnute
break, and then the interested parties, if
they went to present, wll have an
opportunity to cone to the table to provide
any presentation they may have to the
comm ttee.

Do you-all have -- do you guys
have a presentation?

MR. MATHEWS: Just a very short
st at enment .

UNI DENTI FI ED SPEAKER:  Thirty
m nutes or |ess.

M5. ODNEAL: Thirty m nutes or
| ess? Ckay.

Fi ve-m nute break and then we'l]|
reconvene.

(Brief recess observed.)

THE APPELLANT: 1'd like to just
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state one thing for the record, if | may?

M5. O DNEAL: Ckay.

THE APPELLANT: May |7?

M5. O DNEAL: Yes, you may.

Let ne just reconvene the neeting.

|'"d like to reconvene the Appeal s
Board from a break.

And, M. Sandhu, you said you
wanted to state one other thing?

THE APPELLANT: Yeah, just
regarding interested parties. | think if you
| ook in the procurenent rules, it doesn't
allowin -- in your own rule, | don't -- |
didn't see where it allows interested parties
to comment during this, but I think -- | have
no problemwth that. | think if interested
parties are allowed to comment, then | think
ot her stakehol ders should al so be allowed to
comment, if they wanted to. |If they can't do
it at this venue, then they sh- -- they --
they're witten or e-mail responses should be
accepted as part of this record for this.

M5. O DNEAL: Okay. We'll address
that during deliberation, okay?

Wth that....
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1 MR. MATHEWS: My nane is Bert

2 Mathews with The Mat hews Group, and | just

3  have a short -- very short statenent. | want
4 to say that we stand behind our proposal and
S by -- behind our experience. W're very

6 proud of the teamthat we've brought to this
7 Request for Qualifications. W're very proud
8 of the work and our history in Nashville.

9 W're proud of each elenent of our submttal.
10 W appreciate the tine of the Board that

11 you've taken to listen to this and the tine
12 of the Evaluation Commttee. And hopefully

13 we're looking forward to novi ng ahead.

14 So thank you very nmuch for your

15 tine.

16 M5. O DNEAL: Okay. That was very
17 brief. Thank you very mnuch.

18 |"mgoing to go to the

19  deliberation portion -- Discussion and

200 Deliberation by the Board portion of this.

21 But before we open it up for the commttee to
22 pegin with their questioning, N kki, can you
23 address M. Sandhu's question regarding the
24 interested party presentation?

25 M5. EKE: It's appropriate for the
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1 Board to allow those entities that submt a

2  proposal to nake a presentati on today because

3 they are interested -- they're |egal
4 interested parties in these proceedings.
S Individuals that did not submt a proposal,

6 this is not the venue for themto nake

7 presentation. Because, again, the role of

8 this board is pretty limted as to whether

9 the solicitation was conducted in accordance
10 with applicable law. So there are other

11~ avenues outside of this Board for those that
12 may have a general interest, or that did not
13 submt a proposal, to nake their views known
14  to other entities. They may consider this
15 matter in the future, but this is not the

16 appropriate avenue for that.

17 M5. O DNEAL: Thank you very much.
18 And -- and -- and just one nore
199 matter. Again -- and we tal ked about this at

20 the beginning of the session, but before we
21 pegin our deliberations, | do think it's

22 worth repeating the responsibility of this
23  Board in terns of what we are assessi ng,

24 pased on the facts that have been presented

25 to us today.
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M5. EKE: Yes. The -- the role of
the Board is to determ ne whet her the
solicitation award was done in accordance
with applicable law and the terns and
conditions of the solicitation. So the Board
reviews the record and the rel evant
i nformation to determ ne whether the evidence
establ i shes that the award of solicitation
was done in accordance with applicable | aw
| f the Board determnes that it was done in
-- in accordance with applicable |law, the
Board can uphol d the decision of the
Purchasing Agent. |f the Board determ nes
that the award was not done in accordance
with applicable law, the Board can nodify the
deci si on of the Purchasing Agent and renmand
the matter to the Purchasing Agent for
further directions.

M5. O DNEAL: And -- and | just
say that before we begin our deliberation
because it is not the responsibility of this
Board to assess the nerits of any individual
proposal that was presented for the
Eval uation Commttee. W are nerely here to

assess the procurenent process and whet her
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1 laws have been followed. So before we begin
2 our discussion, | thought that that would be
3 worth noting.

4 So | amgoing to open this up for
5 discussion and who -- Nancy, you |look |ike

6 you really want to junp in.

7 M5. WTTEMORE: Well, | had a --
8 M5. ODNEAL: I'mgoing to

9 recognize Nancy Wttenore.

10 M5. WTTEMORE: Thank you.

11 | have one clarification | need.
12 And, Jeff, | think you're the

13 person who probably needs to do this. But a
14 couple of tinmes it was nentioned that the

15 Diversity Plan and the Financial Plan was

16 done outside of the -- of the process. And
17 so if you will address how that's done and
18  why it's done, you know, so -- not that the
19 -- the evaluation team actually opens the

20 cost, but why it's done in the way it's done.
21 And is that -- why it's not -- considered

22 outside the process.

23 MR, GOSSACGE: Sure. On the

24 Diversity Plan -- and | want to clarify

25  sonething that was said earlier. There was a
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guestion about a -- the plan and the question
about the ethnicity of the individuals. This
I s not about business ownership. It is about
the plan submtted, and that's what -- the
reason | say | don't care about it, because
it -- | care about the plan, and the plan was
done by the Procurenent division conducted by
BAO by one individual, which is standard
practice for looking at Diversity Plans. And
"' mgoing to kind of ook to Mchelle because

she can probably best frame why that is the

case.

M5. O DNEAL: Well, 1"l -- it's
addressed -- just answer to best of your
ability, and then I'lIl bring in other parties
as needed.

MR, GOSSAGE: Ckay. That's the
way it's been.
M5. WTTEMORE: Ckay. And

financial --

MR. GOSSAGE: And on the
financial, the financial, | don't know why
it's being called out as -- as being

processed outside the commttee, because this

was not cost-submtted and eval uat ed
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1 separately. It was, in fact, a discussion on
2 the proposal that cane before the Board. It
3 was a consideration of cost as one of the
4 criteria. It was not -- and it wasn't cost
S as it normally would be selling property and
6 looking at the cost. It was about the entire
7 financial plan for what was taking place.

8 And so that was -- that was di scussed by the
9 commttee, sone with nore know edge than

10 others. But then other areas, you'd find
11 ot her peopl e discussing things at a higher
12 ] evel.

13 M5. WTTEMORE: But it was not
14 outside the process?

15 MR. GOSSAGE: It was not outside
16 the process.

17 M. WTTEMORE: M chelle, do you
18  want to talk about diversity?

19 M5. O DNEAL: Go ahead, M chelle.
200 Wul d you just speak to that from a general
21 sense, please, in terns of how the BAO scores
22 for Diversity?

23 M5. LANE: Yeah. So typically,

24 you know, a Diversity Plan or an Equi val ent
25 Smal | Business, Service-Di sabled Veteran
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1 Business Plan woul d be scored separately by
2 the Business Assistants Ofice to provide

3 kind of a singular viewto ensure that all

4 responses are reviewed through a single |ens
5 and that you don't have all nenbers of the

6 Evaluation Commttee kind of bringing their
7 own perspective to the review of that,

8 Dbecause there are specific established

9 criterialisted in the solicitation. If we
10 say, you know, let's paint this room pink,

11 you know, five people may cone in with five
12 different shades of pink, whereas here we're
13 | ooking at a singular approach as to how t hat
14 response is being scored. And that is the
15 standard practice.

16 The way that they are scored is
17 consistent with what is requested in the

18 solicitation. It does ask for specific

19 things such as their state of conmm tnent, any
20 kind of strategic approaches to nmaxim ze

21 participation. And that is designed to

22 understand what their overall inclusion

23  strategy is, not sinply | ooking at who the
24 owner is or just sinply I ooking at the

25 busi nesses that would serve as subs. So that
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was requested on four other itens. But what,
i f any, of the subs are unable to fulfill
their duties through the course of this
solicitation or the contract, the pursuant
contract, what kinds of actions would you
take to ensure that you nmaintain that
strategi c approach throughout the life of
contract, rather than perhaps saying: "W

| ost the subs, and that was our plan." What
are you doing to ensure that you have the
continuity throughout the life of contract?

M5. O DNEAL: Does that answer the
guestion, Nancy? |'mgoing to just start
down here.

Moni ca?

THE APPELLANT: May | add?

M5. WTTEMORE: W're going to
recogni ze the ch- -- the Board nenbers and
their questions first, okay?

M5. FAVWKSONTON: This nmay be nore
of a comment, because | think |Iooking outside
of the process is not the sane thing as
| ooking at a process that is inperfect,
right? But would you speak to -- M. Sandhu

mentioned a couple of tines that the mnority
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participation for Nashville is 2 percent.
Coul d you speak to that?

M5. LANE: Yeah. So during --
nost recently in the fiscal year, Fiscal Year
17, the City reported 9.17 percent mnority-
and wonen- owned busi ness participation. That
I s based upon actual expenditures, as well as
actual subcontractor expenditure. |'m not
sure where the 2 percent cane from | have
heard sone runblings about 2.8 percent
African- Anreri can busi ness participation. But
we | ook at the totality for those -- for our
approaches of mnority business. W don't,
you know, just | ook at African-Anmerican or
Asi an- Aneri can or Hi spanic-Anerican. It is
the full scope of it when we report. So | ast
year it was 9.17.

M5. FAVWKSONTON: Ckay. Thank you.

M5. O DNEAL: Okay. Scott?

MR. POTTER. | have a question to
t he fundanentals. M. Sandhu stated that the
process hadn't been stopped. So in the
procur enent process, has the award been --
okay. So the award was nade, appeal was

| odged, the appeal is heard by the Purchasing
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Agent, and now we're at the Appeals Board
hearing. So we're still in the process.

MR. GOSSACE: Fromthe tine of the
filing of the protest, the contracting
process would stay. The contracting, of
course, was led by Procurenent. W were not
involved init. The Mayor's not part of that
negoti ati on process, so that's -- needs to be
br oken away because that seens to be
sonething we're pointing to. As of July 1,

t here had been no negotiations, no contract
devel opnent taking place. [1'll let
Mchelle --

M5. LANE: As of today, the sane
Is true.

MR, GOSSACGE: -- enter anything as

MR. POTTER. Ckay. And from
Ni kki, I'd like you to give counsel to this
-- to ny question that we're not able to
di scuss or question the RFQ the RFQ stands
al one as the Procurenent Appeal s Board?

M5. EKE: You have to -- in order
to make any decision that chall enges the RFQ

that was issued, you'll need to find that
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that RF- -- RFQ contained illegality. So
there was sonething in that RFQ that was not
done in accordance with applicable aw. And
there has to be evidence presented that

i ndicates what is it in this RFQ that was not
done in accordance wth applicable | aw

MR. POITER And we -- we don't
have authority to question the nenbers of the
committee, the Selection Commttee?

M5. EKE: Well, this is not a
trial, a testinonial proceeding where
parties, appealing parties, get to question
and then cross-exam ne witnesses. This is a
quasi -j udi ci al appellate body that reviews
basically the parties that are part of this
proceedi ng, nake presentations, present
docunent ati ons, and then you nmake a deci si on.
But there is no process for the parties to
Cross-exam ne W tnesses, question w tnesses.
This is not what the -- it's not the
appropriate proceeding for this body because
it's not a trial body.

MR. POTTER. Ckay. | nmay have
sone foll ow up questions.

M5. O DNEAL: Gkay. Ms. Donegan?
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M5. DONEGAN:. One question's
al ready been answered as far as the finance
and diversity outside the conmttee; you' ve
answer ed t hat.

And ny other questionis, is it --
Is the consensus scoring wiwth a score, is
that the normon all of your....

MR, GOSSACGE: Yes. The bringing
together for discussion for consensus scoring
Is a standard practice, and | -- we've been

doing it for years. They've actually

di scussed -- sone people have different
strengths in those -- on those teans. That's
intentional. And as they discuss it, they

cone up with a consensus score. The
I ndi vi dual conducting it wll actually key in
the score, and they can see it on the screen.
The end result is the printout of the scores
that we held up earlier. So -- and that's
the standard practi ce.

M5. DONEGAN. So for this RFQ as
the many before it, it's the sane procedure?

MR GOSSACGE: Yes.

M5. LANE: Yeabh.

MR, GOSSAGE: Absol utely.
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1 M5. DONEGAN: That's all | have.

2 M5. O DNEAL: Okay. You guys are
3 going to have to bear wwth ne because | have
4 |ots of questions.

5 M. deason --

6 MR GLEASON: Yes.

7 M5. O DNEAL: -- can you join us

8 at the table for ny question -- questions?

9 | want to specifically have just a

10 short conversation regarding M. Sandhu's

11 di scussi on about himbeing a mnority and

12 that -- the evaluation being done based upon
13 the business plan, okay, the Diversity Pl an.
14 Can you just -- in terns for this Board, |

15 want you to distinguish that for this Board
16 so we have an -- we have absolute clarity

17 about what that distinguishing factor is

18 petween those two. Because | |listened to his
19  remarks carefully, and | think we should be
20 very careful and nake sure that we understand

21 with absolute clarity what we're saying here

22 in terns of that conponent of the scoring,
23 okay?

24 MR, GLEASON:.  Ckay.

25 M5. ODNEAL: So if you would
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explain to the Board, |'d appreciate it.

MR. GLEASON. As nentioned by
Jeff, the Diversity Plan is not | ooked upon
-- we don't look at the ethnicity, race or
gender of the prine contractor. |[It's based
off of the narrative that they submt, the
information that's asked in the solicitation,
t hose high points. What is their conmtnent
to small business, how they -- how they plan
to maxi mnumtheir reporting, and so forth.
Wthin that, we | ook at their responses, and
it's based off of a matrix that's -- across
the Board that everybody is eval uated on.

And points are associ ated based on that.

M5. O DNEAL: GCkay. So can -- do
you have a recollection as to what was
i ncluded in their plan?

MR. GLEASON: There was an
expressed commtnent to being -- to utilizing
-- for diversity. However, when you get to,
you know, any expressed interest as to their
past performance or anything like that, there
was no interest nentioned as to any known
wor k or how they've done with mnority

utilization prior to -- they briefly touched
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on the outreach, how they planned to bring in
di ver se busi nesses, based on the |ist that
was presented, those that they proposed to
utilize.

O her than that, there was nothing
el se as to any assistance or anything like
that that they're going to use or provide
t hose i ndi vi dual s.

M5. O DNEAL: And how -- how was
t hat di stinguished fromanother firmthat
recei ved a hi gher score?

MR. GLEASON. It was clearly laid
out in their proposal.

M5. O DNEAL: Can you be a little
nore specific?

MR. GLEASON:. They just hit --
they planned on -- for instance, if it was
sonet hi ng on outreach, they planned on
publicizing it in the newspaper, having snall
venues where those subcontr- -- interested
subcontractors would cone in. They would
provi de that assistance w th understanding
what they're actually going to do with the
bi d packages that they may let out to these

| ndi vi dual s, how they plan to report their
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subcontractor utilization back to Metro.

There's a portion in there about

pronpt pay, are they commtted to pronpt pay.

| mean, these firns have identified those
that got the points. And as stated, no one
that -- no prine that submtted a business
pl an got the five points.

M5. O DNEAL: Ckay. That's
hel pful for ne.

Do any of the Board nenbers need
any nore clarification on that? | just
wanted to make sure that we had that
di scussi on.

Ckay. Do y'all have any nore
gquesti ons of Bryan?

(No response.)

M5. O DNEAL: No? Ckay.

My -- ny second question, and |
don't -- | don't really know who to address
this to, but I want to address the public
i nformati on and docunent requests that were
submitted in various fornms and at various
times over this last few nonths. Legal
recei ved one request, | think, and | think

Purchasi ng received a different request. |
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1 -- soneone -- | would |Iike for soneone to
2  summarize for nme what requests were received
3 and -- and where we stood in terns of turning

4 over that docunentati on.

S And | don't know who's best to

6 take that question. | want to nake sure that
7 -- that we did what we were supposed to do.

8 M5. AMOS: So | know t hat

9  Purchasing recei ved what appeared to be sone
10 discovery. It was interrogatories mxed wth
11 Requests for Production of Docunents. In a

12 good-faith effort to respond to M. Sandhu,
13 Jeff Gossage presented the docunents that he
14 could identify, along with Terri Troup, even
15 though it was discovery and it wasn't a

16 public records request.

17 M5. O DNEAL: So that was the

18  thousand- page --

19 M5. AMOS:  Yes.

20 M5. O DNEAL: -- docunent that he
21 was - -

22 M5. AMOS: And that was rel eased,
23 | think, maybe three days or two days before
24 the protest hearing. It was -- we -- we

25 treat public records requests separately than
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1 sonething that was part of the protest. It
2 was -- | nmean, we have seven busi ness days by
3 State law to respond to those, and it was

4 responded to in accordance with State | aw.

5 M5. O DNEAL: Do you have anyt hing
6 to add to that? Is it --

7 MR, GOSSACGE: No. The question --
8 M5. O DNEAL: Is there anything

9 that was outstanding fromthat |ist of

10 requests that he did not receive or have

11 we --
12 MR, GOSSACGE: It's been so long, |
13 could not tell you what docunents were sent
14 in that. | don't have a way to go back and
15 | ook at those. | do know that we sent

16 everything that we could identify to them |
17 sent nore than | was advised to do so. | got
18  ny hand sl apped a little.

19 And there were questions like: "I
20 want the scoring done by the individuals of
21 the Evaluation Conmttee." | cannot produce
22 what does not exist. And that's the kind of
23 questions that continued to cone in.

24 There were al so questi ons about

25 the Mayor neeting with individuals or
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guestions about surveys and studies. The
Procurenent departnent does not nmanage the
departnents and require of them docunents
that are outside of our role. |If you're

redefining the procurenent role, that's

interesting. W only can ask for information

fromthe departnents, and the departnents
supply what they have. And if we're not
supplied that, we can't give what we don't
have. [|t's that sinple.

M5. O DNEAL: Does anyone have
followup on that? | nmay cone back to that
in a nonent.

Ckay. My next question has to do
with the RFQ and | think you' ve stated this,
but | just want to say this for the record.
In terms of the -- everybody -- every firm
had access to the sane information at the
same tinme?

MR. GOSSACGE: That is correct.

M5. O DNEAL: And if there were
potential flaws in an RFQ there was an
opportunity to raise red flags and to ask
gquestions during the process if afirmfelt

| i ke sonething was not correct in the
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process? And did that happen during the
process?

MR. GOSSACE: Yes. The sane set
of questi ons.

M5. O DNEAL: Ckay.

MR, GOSSAGE: We did have
guestions rai sed.

M5. O DNEAL: But in terms of the
initial RFQ period, were there any concerns
that -- prior to this proposal being
submtted, in terns of any of those issues?

MR. GOSSAGE: There were questions
asked for which we could not supply
docunent ati on because we didn't have that.
That -- if that's what you're asking. Was
there a protest of the solicitation -- which
has happened in the past. W had a protest
before it ever cane to fruition. There was
no protest filed prior to that.

M5. ODNEAL: I'mjust trying to
make a determination as to every -- every
potential bidder had access to the sane
i nformation --

MR, GOSSAGE: Exactly the sane

I nformati on.
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M5. O DNEAL: -- at the sane
time --

MR, GOSSACGE: Sane tine--

M5. O DNEAL: -- and the sane
opportunity to respond?

MR GOSSACGE: Yes.

M5. O DNEAL: Ms. Lane?

M5. LANE: | think it's fair to
note, also, that built into solicitations,
all solicitations that we issue is an
acceptance of the request for the RFQas it's
witten, and that acceptance was attested to
by all the offers.

MS. O DNEAL: Does anyone want to
junp in here? Because |I'mgoing to keep on
goi ng.

M5. WTTEMORE: | have a questi on.

M5. O DNEAL: Ckay.

M5. WTTEMORE: M. Sandhu, you
spoke about a conflict of interest on one of
the commttees. And I'mnot real clear on
what that conflict of interest, who that
person is and which commttee you're --
you're speaking to. Can you clarify that for

me, please?
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THE APPELLANT: Well, we
consi dered a couple of conflicts that, you
know, one -- one to grasp on would be
Clay Bailey. He was on -- appointed |ater.
W were initially told there were going to be
three and then five and then seven committee
menbers. So conmittee nenbers were added,
and M. Clay Bailey was added after we'd
al ready had di scussions with himabout our
proposal, long, drawn-out discussions wth
him So | don't know if he ever nmentioned to
the fol ks that proposed himthat he al ready
had di scussions with us and the other nenbers
of the proposers. And | don't know if that
-- if that's allowed or not.

And | also think M. Sl edge, who's
the councilman for the district, refused to
neet wwth us. But he was al so enpl oyed by
the PR firmfor another partnership. And
also the PR firmfor Metro Parks, MNeely,
Pigott & Fox. And for themto -- for himto
-- if he -- if he refused to neet with
everybody, then | understand that, but |
think for himto refuse to neet with us when

it's in his district kind of makes ne a
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1 little suspicious of exactly what's goi ng on.
2 M5. WTTEMORE: So | will ask

3 Legal if this constitutes a conflict of

4 interest as it relates specifically to this

S  procurenent?

6 M5. EKE: Well, there has to be a
7 conflict that disqualifies an individual from
8 participating as part of the -- a nenber of

9 the Evaluation Commttee under the law. So
10 it has to be a conflict that is -- rises to
11 the level as defined by law. Such conflicts
12 may include sonmeone who has a controlling

13 ownership interest in an entity that

14 submtted a proposal also being a nenber of

15 the Evaluation Conmttee or soneone having an
16 evaluation interest in soneone that subnmtted
17 a proposal and failing to disclose that, and
18 then being a part of -- a nenber of the

19 Evaluation Comm ttee.

20 Again, it just can't be

21 allegations. There has to be materi al

22 evidence presented that denonstrates a

23 conflict under the law, and that the -- and
24 the person would be prohibited under the | aw

25 frombeing a nenber of the Eval uation
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Committee. So nerely allegations are just
not. ...

Agai n, a council nenber refusing
to neet with soneone, that's not -- there's
no law that requires a council nenber to neet
with somebody from-- that's a proposal. So
there has to be material evidence presented
that shows that there is a legal conflict as
defined by the | aw, as opposed to allegations
made, allegations of feelings or
suppositions, et cetera.

THE APPELLANT: If | may?

M5. O DNEAL: Yes, |I'Il recognize
you.

THE APPELLANT: | think M. Sl edge
di d appoint or recommend an appoi ntnment to
the menbers of the Selection Committee. So
t hat shoul d be al so consi dered because it's a
-- that -- I'll just leave it at that, that
he did recommend Eval uation Comm ttee
menber s.

THE COURT REPORTER |'m sorry,
speak up --

MR. POTTER: That presunes ill

intent on his part, so is that what you're
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1 accusing --

21 me just getting clarification --

2 THE APPELLANT: No, |'mnot --

3 I'm--

4 MR. POTTER: Are you naking that

5 statenent?

6 THE APPELLANT: No. [|I'mjust --

7 you know, there is [sic] various itens here

8 that just don't feel right to ne. And I know
9 feelings have nothing to do with it. | have
10 to have evidence. | don't have any of that.
11 MR. POTTER. Ckay. | wanted to be
12 clear on that.

13 THE APPELLANT: So -- yeah.

14 M5. O DNEAL: That it, Nancy?

15 M5. WTTEMORE:  Uh- huh.

16 M5. O DNEAL: You good?

17 M5. DONEGAN:  Uh- huh.

18 M5. O DNEAL: | want -- | have

19 another question, and | think it's for Legal.

20 And -- and nost of these are just in terns of

22 THE APPELLANT: | -- 1 -- | need
23 to --

24 (Unintelligible overl apping.)

25 THE APPELLANT: | need to ask one
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1 question.

2 MS. O DNEAL: Yes.

3 THE APPELLANT: Ms. Eke said that
4 it's about legality. | thought that the

5 Jlegality part of it would not cone at the

6 level of this process and should not be at

7 this level of the process. This is not about
8 legality. This is about the process. And

9 it's not about whether the process was

10  following the |legal course, but it was

11 following what is the correct course within
12 the Code and if there's accountability. And
13 it's not always accountability when you | ook
14 at legal. If it's always been done this way,
15 then you can say it's always been done this
16 way, so we're going to continue always doi ng
17 it this way. And that's where the problem

18 |ies, isit's always been done this way. And
19  then that is why when we have 15 percent

20 African-Anerican participation, the

21 population is down. You have 2 percent

22 African-Anerican participation in building

23 this town. And the 9.1 percent participation
24 by mnority/di sadvant aged busi nesses is

25  skewed against the true mnorities in this
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1 town.

2 M5. O DNEAL: GCkay. Did you --
3 did you need to respond?

4 M5. EKE: Well, | just want to
5 elaborate what the standard in the Code is
6 that is specified in the Metropolitan Code of
7 Laws as the role of this Board, and that is
8 to determ ne whether the solicitation award
9 was done in accordance with applicable | aw
10 So -- so the issue remains what -- any

11 allegations, they nust be shown how what was
12 done was not done in accordance with

13 applicable law, and that is the role that's
14 been given to this Board by the -- the

15 Metropolitan Council through the ordi nance
16 that's set forth in the Code, to determ ne
17 whether the solicitation and award was done
18 in accordance with applicable Iaw, which

19 woul d include constitution, statutes,

20 procurenent code, procurenent regqgulations,
21 and the terns and conditions of the

22 solicitation.

23 M5. O DNEAL: Agree. And that's
24 why | really want to be deliberate on --

25 we've heard a |lot today, and | want to nake

Freedom Court Reporting, Inc 877-373-3660



AppealsHearing

122

1

2

3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

sure that everything that's conme up in these
di scussions are discussed by this Board
t oday.

The next itemthat | heard during
this discussion was this notion of the
comm ttee shortlisting the group in terns and
-- and only two firns being permtted to nove
forward in the process and other firns not
being able to present to the Board or to nove
to that next level. And | also want to speak
to the legality of that.

Again, I'mjust -- | was witing
notes al ong because | wanted to make sure
that every issue was addressed for the Board
t oday.

So, Ms. Eke, could you summarize
t hat ?

M5. EKE: Yes. 1'll actually read
a portion of the Code that addresses this
i ssue and that is at 4.12.040, Subsection F,
and it says in relevant part that:

"Di scussions nmay be conducted with
responsi ble offerors who submt proposals
determ ned to be reasonably susceptible of

bei ng selected for award for the purpose of
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clarification to assure full understandi ng of
and responsi veness to the solicitation
requi renents.”

And so that is a procedure that's
allowed for in the Code in regards to those
entities who subnmit proposals to be
reasonably suscept- -- susceptible of being
sel ect ed.

M5. O DNEAL: Ckay. The next
poi nt of discussion that | heard was the
notion that the commttee net -- |I'mpara- --
|"mjust repeating what | heard -- in secret
in terns of their deliberation and that that
was not an open neeting. So |I'mgoing to go
to the lawer again in terns of what is
permssible in terns of when that information
becones public and what -- and the notice
regardi ng those deli berations.

M5. EKE: Ckay.

MS. O DNEAL: Ckay?

M5. EKE: O course, the
Procurenent division is bound by State law in
the manner in which they handle this RFQ
Under the Open Records Act, it specifi- --

specifically states that "proposals and
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statenents of qualifications received in
response to a solicitation and within the
records, including but not limted to

eval uati ons, nanmes of Evaluation Committee
menbers, and all related nenoranda or notes
shall not be open for public inspection until
the intent to award the contract to a
particul ar respondent is announced."

So that confidentiality is
requi red by State | aw during the process --
during the process when the proposal is being
eval uat ed.

M5. O DNEAL: Okay. M next point
that | wote down is that there was a notion
presented that we shoul d have di scl osed the
scoring, not the scoring of points, but the
scores process and how those scores woul d be
conpiled in ternms of -- of how that's done.

|"'m not aware of a requirenent
that we disclose a scoring process within an
RFP in the | aws, that we disclose the point
-- the point assignnents.

M5. EKE: Yeah, the RFP did
contain the factors that are going to be

eval uated as part of the RFP process and the
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points to be recorded as those factors. And
that's what -- that is consistent wth |aw,
that the factors to be evaluated wll be

di scl osed. And that was contained in the
RFP.

M5. O DNEAL: Ckay.

M5. EKE: It says that: "The
Request" -- the Metro Code says that: "The
Request for Proposal shall state the relative
portion of price and other eval uation
factors."

And -- and the RFP did have a
section that set forth the factors and their
relative inportance.

M5. O DNEAL: GCkay. |I'mgoing to
go through ny notes and see if any other
comm ttee nenbers want to junp in here.
Again, | was trying to make note of all
poi nts being made that m ght be related to
current |aws and processes.

MR. POTTER. 1'll ask the
Pur chasi ng Agent if the --

M5. O DNEAL: \Which one?

MR POITER M. (Gossage.

M5. O DNEAL: The prior Purchasing
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Agent .

MR. POITER -- the -- all the
proposals were submtted tinely?

MR, GOSSACGE: Yes.

MR. POITER. And they were
qualified to submt?

MR, GOSSACGE: Yes.

MR POTTER.  Okay.

M5. ODNEAL: | think those are ny
gquestions in terns of....

M. Sandhu, | do want to conme back
to you. Do you think that | have summari zed
for the Board the itens that need to be
considered by this Board in terns of the
Purchasi ng | aws and rul es and processes?
Again, without regard to the subjective
nature. But have -- have we m ssed anyt hi ng
that the Board needs to have a di scussion
about before we continue?

THE APPELLANT: Yes. | -- 1 think
it's inportant to realize that we can hide
behi nd the | egal |anguage of how the Code is
witten and say that everything was done per
code and per regulation, but this was not a

process that necessarily can be pigeonhol ed
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into -- into sonething that's so codified
because there's so many different ways that
this RFQ coul d be addressed and answer ed.
And subsequently, the way it was eval uat ed
seened to be, to ne, not consistent across
t he board.

So you can say: "Well, yeah, they
followed all the legalities and they foll owed
all the requirenents of they' ve al ways done
it this way and "it's al ways been done I|ike
this," but where is the process? Were is
the accountability for that process? Nobody
has asked ne about -- nobody has asked to --
to produce or at least testify that there was
no scoring -- there were no comments, there
were no notes fromany of the Eval uation
Comm ttee nenbers that discussed this.
There's no -- there were no recordi ngs nade
in there, and none of -- it's beyond ne to
t hi nk that nobody in that Eval uation
Comm ttee or none of the people who were --
who were nonitoring this Evaluation Commttee
made any notes or nmade any coments to cone
up with a consensus. It's beyond ne to cone

up with a projects that's worth hundreds of
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mllions of dollars, that there's no
accountability on how the sel ection was nade.

So the legality of this
docunentation and the RFQ can say that the
whol e process was done within the bounds and
the -- of the Code and the regul ations and
the law, but where is accountability of that?
Where is that accountability of that?

Ckay. And in the RFQ | think it
al so did say that the -- the whol e process
was going to be evaluated by the Sel ection
Comm ttee, and now we're finding out that
35 percent of the evaluation was done outside
of that commttee. So that -- that | think
inthe RFQis ny -- is the way | read it does
not seemto jive wwth what he said, that it
can go outside for -- for part of the process
and eval uati on.

M5. O DNEAL: Just a rem nd- --
rem nder what is within the purview of this
Board's decision today, is it has to do with
the legalities and the --

THE APPELLANT: | think the
| egalities cone at the next level, right?
Yeabh.
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1 M5. O DNEAL: So if there's no
2  nore questions, I'll entertain a notion

3 from...

4 MR. POITER | nmake the notion

5 that the Purchasing Agent's decision be

6  uphel d.

7 M5. WTTEMORE: | second.

8 M5. O DNEAL: Okay. Any

9 discussion?

10 (No response.)

11 M5. O DNEAL: Okay. All in favor?
12 MR. POITER  Aye.

13 M5. WTTEMORE: Aye.

14 M5. DONEGAN. Aye.

15 M5. O DNEAL: Any opposed?
16 (No response.)

17 M5. O DNEAL: Motion passes.
18 Purchasi ng Agent's deci sion stands.

19 (The proceedi ng concl uded at
20 3:58 p.m)

21

22

23

24

25
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2

3 STATE OF TENNESSEE )

4 COUNTY OF DAVI DSON )

6 |, Carissa L. Boone, a Shorthand
7  Reporter, do hereby certify that the
8 foregoing proceedi ngs were taken down and

9 transcribed to the best of ny know edge,

10 skill, and ability.
11
12
Carissa L. Boone, RPR Dat e
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MS. ODNEAL: I'm going to call
the meeting to order for the Procurement
Appeals Board Hearing. For therecord, I'd
like to let everyone in the room know that we
do have a court reporter here today, and she
will be taking notes and doing the
transcription of today's events. So if
you're called upon to speak, please identify
yourself so that she knows who is speaking
and she is able to take note of that in her
notes.

With that, first of al, | would
like to turn this over to Nikki Eke just for
-- to do areading of the appeals decision
announcement. And Nikki Eke represents me
today as the attorney for the Procurement
Appeas Board.

MS. EKE: Thank you.

Appeds -- Appeal of Decisions
from the Procurement Appeals Board. Pursuant
to Section 2.68.030 of the Metropolitan Code
of Law, please take notice that decisions of
the Procurement Appeals Board may be appealed
to the Chancery Court of Davidson County for
review on that common law writ of certiorari.

Freedom Court Reporting, Inc

877-373-3660
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Any appea must be filed within 60 days after
entry of afina decision by the Board. Any
person or other entity considering an appeal
should consult with an attorney to ensure
that time and procedural requirements are
met.

MS. O'DNEAL: And then second of
al, I would like for Ms. Eke to prepare a --
present the announcement for the specific
appeal to be heard today.

MS. EKE: Before the Procurement
Appeals Board today is the appeal of
Nashville Adventure Park, Inc., regarding the
intent to award issued with respect to
RFQ 969636 rehabilitation and |ease of Greer
Stadium property. After an administrative
hearing, the Purchasing Agent dismissed the
protest filed by Nashville Adventure Park.
Nashville Adventure Park has appealed the
Purchasing Agent's determination.

MS. ODNEAL: Okay. Beforewe
begin the presentations, | would like to walk
through the instructions of -- of how today's
session isgoing to go. And you may wish to
take notes. And there are also handouts that
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today's hearing. So once again, | would ask
that there be no interruptions during that
process as people present.

Okay. Are-- arethere any
questions in terms of process? And then| --
I'm going to do introductions next. Are
there any questions in terms of the process?

MS. WITTEMORE: Wdll, | -- | would
like for either you or Nikki to speak
specifically about the -- the authority of
this board and that it's really about the --
the procurement process --

MS. ODNEAL: Okay.

MS. WITTEMORE: -- iswhat we can
address, not all the other issues that are --
that are, you know, on thisissue.

MS. ODNEAL: Okay. Well do
that. Why don't we really quickly, just
because she may not know who you are, Nancy.

MS. WITTEMORE: Okay.

MS. ODNEAL: Let usgo around the
table so that everyone knows who everyoneis
at thetable. I'll start down here at the
end. First of al, we'll be introducing the
members of the Procurement Appeals Board.
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are available in the room in terms of time
that will be allotted for each party.

First of al, we have aninitial
presentation by the Purchasing Agent, and
that shall be limited to 40 minutes. And
then that will be followed by 40 minutes from
the appealing party. And after that, we will
have an opportunity for arebuttal from the
Purchasing Agent, which will be limited to
30 minutes, aswell asthe Appellant. And
then at the end of that, we will give an
opportunity for other interested partiesto
present any information that they may have to
this board, that they wish to be considered.
And then the Board will deliberate and make a
determination asto -- as to the result of
today events.

Theonly -- | would ask you that
during the time for -- we do have a
timekeeper back here -- during that time,
that there not be any interruptions of
anyone's remarks, because we want to be
respectful of each person's allotted time.

And you will have an opportunity to rebut any
remarks made in that second portion of
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MS. DONEGAN: My name's
Michele Donegan, and I'm Director of the
Department of Emergency Communications.

MR. POTTER: My nameis
Scott Potter. 1'm the Director of Metro
Water Services.

MS. ODNEAL: TaliaLomax-O'dnedl.
I'm Finance Director, and | serve asthe
Procurement Appeals Board Chair.

MS. EKE: Nikki Eke, attorney for
the Procurement Appeals Board.

MS. WITTEMORE: Nancy Whittemore,
Director of General Services.

MS. FAWKSONTON: Monica Fawksonton
Executive Director of Metro Sports Authority.

MS. O'DNEAL: Okay. Those are the
members of the Appeals Board. And then the
staff here?

MS. LANE: My nameis
Michelle Hernandez-Lane. I'm Chief
Procurement Officer for the City of
Nashville.

MR. GOSSAGE: Jeff Gossage. |
served as the Purchasing Agent between
January 20- -- 2005 and June 17th -- July the

Freedom Court Reporting, Inc

877-373-3660
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-- yeah, June 17th. | now have moved to MNPS
to 1 and transitioned to Lie-1 (phonetic).

So | was the Purchasing Agent
during the period of the solicitation and the
protest hearing.

MS. AMOS: My name's Macy Amos
from Metro Legal. I'm representing the
Purchasing Agent.

MS. ODNEAL: We-- we need the
people at the table.

THE APPELLANT: Sandhu with
Nashville Adventure Park. Sandhu with
Nashville Adventure Apartment, Appellant.

MR. CANT (phonetic): Will --
William Cant, consultant for Nashville
Adventure Park.

MS. ODNEAL: Doesanyoneelsein
the room wish to introduce themselves at this
time?

(No response.)

MS. ODNEAL: Okay. With that, |
will turn it over to Nikki, and she will
summarize for everyone in the room the
responsibility of this board.

MS. EKE: Sure. Therole of the
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THE APPELLANT: | have aquestion.

MS. ODNEAL: Okay.

THE APPELLANT: | have some
questions early.

MS. ODNEAL: Okay. Is--isit
-- does it have to do with this procedure?

THE APPELLANT: Absolutely.

MS. O'DNEAL: Okay.

THE APPELLANT: Thereason | asked
for attendees, especiadly Mr. Zak Kelley, is
that heis officially designated as Public
Records Request Coordinator for your
department and the different divisions within
your department. We have made numerous
reguests for documentation that we felt were
unfulfilled and not responded to and not
responded to in writing.

At the last letter that was sent
to us setting this meeting, prior to that
last letter, we had again requested the
documentation, and we requested a meeting
before the hearing date was set. We got no
response other than here are the dates we
have, take one, with the additional caveat
added to that from Ms. Judy Caplan, that the
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Board today as set forth in the Metro Code is
to determine whether the solicitation award
was done in accordance with applicable law
and the terms and conditions of the
solicitation. Applicable law includes the
constitution, statutes, procurement code and
procurement regulations. The Board reviews
the record and relevant information to
determine whether the evidence establishes
that the award or solicitation wasin
accordance with applicable law. If the Board
determines that the award was in accordance
with applicable law, the Board can uphold the
decision of the Purchasing Agent. If the
Board determines that the award was not in
accordance with applicable law, the Board can
modify the decision of the Purchasing Agent
and remand the matter to the Purchasing Agent
with further directions.

MS. ODNEAL: Okay. Nancy, did
that address your question?

MS. WITTEMORE: 1 just want people
to be clear on what our authority istoday.

MS. ODNEAL: Okay. Okay. With
that, we will move into the presentations.
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request for documentation was being forwarded
to the Metro Clerk's office. | want you-all

to know that the Metro Clerk's office is not
responsible for your documents. That isthe
responsibility of Mr. Zak Kelley.

So before this board now, I'm
officialy going to ask Mr. Zak Kelley or
whoever isin his stead to provide us those
documents, okay? And | will show you, asis
required by the law, my driver's license and
my passport, if that is necessary
(tendering).

So, again | will say that we have
not been provided -- and Ms. Eke should be
familiar with that -- the documentation that
we need to properly prepare for this appeal .

That's my driver'slicense
(tendering).

MS. O'DNEAL.: | think this
guestion is for you.

MS. EKE: Well --

THE APPELLANT: Now, the second
guestion | have --

MS. ODNEAL: Oh, there'stwo?

THE APPELLANT: Thisisfor all of

Freedom Court Reporting, Inc

877-373-3660
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youl.

MS. ODNEAL: Okay.

THE APPELLANT: If you may please
-- if | may pass that out to everybody
(tendering). And if you want to write my
driver'slicense down on your document, it's
44345498.

All right. Now.

MS. O'DNEAL: Didyou havea
second question?

THE APPELLANT: Secondly, at the
hearing for the Purchasing Agent, all the
members of the Selection Committee were
present except for Mr. Bailey (phonetic). We
expect that all of them be present today. |
think there are only two present, and that is
not acceptable to us either, because we have
guestions for them aswell. Okay.

MS. ODNEAL: Anything else?

THE APPELLANT: Soweare
officialy attending this meeting under a
heavy protest because we don't believe we've
been given our due process to properly
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understanding, based on the filings that have
been made in this case, that the Appellant
propounded interrogatories, and inside those
interrog- -- interrogatories were requests
for documents. It's also my understanding,
asindicated in the documents provided by the
Appellant, that the Appellant received a
thousand or more pages of documents from the
Procurement division, to whom these requests
were propounded.

Let me state that thereisno
authority for appealing party to propound
interrogatoriesin this process. So
interrog- - -interrogatories are not part of
the -- thisprocess. That is part of genera
litigation, but not part of this
administrative process. Really what is
before this board today is whether relevant
documents are not -- documents that are
directly relevant to this procurement have
been provided to the Appellant, and it's my
understanding that documents have been
provided to the Appellant.
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Metro.

MS. ODNEAL: Okay. | would like
to -- Nikki to address each one --

MS. EKE: Oh, okay. Wéll, just --

MS. ODNEAL: --onwhattodoin
terms of from a -- from alegal perspective.
| just want to make sure we're clear on
the --

THE APPELLANT: | will add that --

MS. ODNEAL: -- onthe
information we have.

THE APPELLANT: | -- | may add --
if | may add to that. We had to get the --
the policy for your records request procedure
from the Metro Clerk. It was not provided by
anybody in your office.

MS. ODNEAL: Okay.

MS. EKE: Okay. Ingenerd, let
me state that, first of all, under the Public
Records Law, a public record request must be
sufficiently detailed to enable the custodian
to identify the records sought. A Government
entity is not required to stock -- to compile
-- compile information or to create a
document that does not exist. It'smy

24 prepare for thisvery, very important hearing |24 And the Purchasing division may
25 for avery, very important project from 25 want to speak -- will be the one to speak to
Page 14 Page 16
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the documents that they provided in response
to the request for documents propounded by
the Appellant.

MS. ODNEAL: Okay. Andthenon
the second matter in terms of the --

THE APPELLANT: | needto --

MS. ODNEAL: -- members of the
committee --

THE APPELLANT: | -- | need to
respond. | need to respond.

MS. ODNEAL: I'll giveyou a--

THE APPELLANT: | need to respond.

MS. ODNEAL: Canl just giveyou
-- | just want to --

THE APPELLANT: | wantto -- |
want to respond first to that.

MS. ODNEAL: | want to address
Item 2 first --

THE APPELLANT: Let me--

MS. ODNEAL: -- whichis--

THE APPELLANT: Okay, go ahead.

MS. ODNEAL: -- the members of
the Selection Committee. Asfar as| know,
Nikki, I'd just like -- because | would like
to discuss that with you. Asfar as| know,
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there is no requirement that --

MS. EKE: No.

MS. ODNEAL: -- that members of
the RFQ Selection Committee be in attendance
at this hearing.

MS. EKE: Correct. Thereisno
requirement that members of the committee be
present at the hearing.

MS. ODNEAL: Okay. | just wanted
to address that.

MS. EKE: It'sentirely up to
these committee members whether they choose
to attend or not. Therole of the Board is
to essentially consider this procurement
record and determine whether the award was
done in accordance with applicable law. It's
apretty narrow mandate that the Board has
been given under the Code.

MS. ODNEAL: Okay. | just wanted
to take both questions. So | will just --

THE APPELLANT: Let me--

MS. ODNEAL: -- momentar- -- I'll
come back to your follow-up question, and
then | think we'll be moving into the more
formal presentations. But | do want to give
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We have -- we have a need to be properly
prepared to know how this process went
forward, and we believe that there are
documents that are still out there that we
have not seen that would help us prepare for
this case.

So if you aretelling me that the
thousand pages of documents that were
provided are all the documents that you have
that pertain to this case, | would request
that in writing from Ms. Eke and from
Mr. Zak Kelley, and Ms. Terri Troup who
actually provided the documents at the behest
of Mr. Kelley, | think.

MS. ODNEAL: Okay.

THE APPELLANT: Sol would -- |
would request that.

Now, with that in light -- with --
given that, and given the fact that not even
half of the Selection Committeeis here, |
don't really see any need to go forward with
this thing, because we have no way of asking
the Selection Committee members, who made the
selection, any questions about how they made
the selection --
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you an opportunity to ask your questions.

THE APPELLANT: Okay. Solet me
respond to Ms. Eke's response to mine. In --
in the Procurement Policy and Procedure Code,
there is arequirement to provide documents
to the appealing party. | don't have the
exact section, but if you will show that to
me, | can point it out to you exactly where
that is. So the requirement isin your own
code to provide the documents that are
requested.

No. 2, we made a detailed listing
of all the documents we wanted, and we just
sent -- put it out there, broadcasting. We
reviewed the thousand pages of documents that
were submitted, and out of those thousand of
pages, there were many documents that said --
that were e-mailsthat said " See the
attached,” " See the attachment,” " See the
attachment.” None of the attachments were in
any of the documents that we were able to
find.

So we -- after reviewing those,
we're not making this -- we're not making
thisrequest just in order to make a request.
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MS. ODNEAL: Wéll, let me--

THE APPELLANT: -- and what the
process was.

MS. ODNEAL: Wéll, let me be
clear about -- | mean, | walked through the
procedure today. That opportunity for you to
make a presentation was not an opportunity to
quiz the Evaluation Committee [sic].

THE APPELLANT: Excuse me-- okay.

MS. ODNEAL.: It wasfor you to
present facts as to why you believe something
to be not valid in the procurement process.

THE APPELLANT: Okay. All right.
That's fine, we'll -- we'll move forward, and
I'll addressthat at alater time.

MS. ODNEAL: Okay.

THE APPELLANT: Because| believe
that the way this procurement process was set
up, being aconsensus vote, it is key that
those members be present, because it was done
by consensus, and there's nobody hereto
answer to me how the consensus was reached.

MS. ODNEAL: Okay. Do any of the
Board members have any comments or questions?
Areyou guys ready to proceed?
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MR. POTTER: I'm ready to proceed.

MS. ODNEAL: Okay, | havea
timekeeper back here in the back. And,
again, we have time limitstoday. The first
portion is, again, limited to 40 minutes and
-- and it's a presentation by the Purchasing
Agent. Asnoted in the introductions,
Michelle Laneis currently the Purchasing
Agent, but she was not involved in the
selection or the protest hearing. So based
on Legal's advice, we have invited
Mr. Gossage in to walk through the
determination that he made during the
protest. So he will be presenting his -- the
results of his hearing to this board today.
Okay?

Anything | need to add to that,
Nikki?

MS. EKE: No.

MS. ODNEAL: Okay. Okay. So
Mr. Gossage, turn it over to you.

And, Nikki -- I mean, Christina --
Christina's going to give me awarning if you
start getting close to the 40 minutes.

And just as areminder, we're
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because the Appellant, the media -- the media
they contacted, subsequent supporters have
challenged those policy decisions using the
procurement process, so it's important to
step back and understand how the procurement
originated, the actions, rules and
limitations of the procurement staff that
they confronted and how the protest was
considered.

During my 12 years as agent -- as
the Purchasing Agent, as previously
discussed, that isthe role of the Appeals
Board to consider the options available to
the Purchasing Agent, his or her authority to
make the determination, and the determination
rendered, was it in accordance with the
Constitution, State law, Metropolitan Code,
regulations and in the best interest of
Metro. | have prepared this response based
on that process.

The abandoned Greer Stadium
resulted in a deteriorating structure that
was becoming an -- a blighted area of the
Wedgewood-Houston community, the Adventure
Science Museum, and Fort Negley. Severd
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asking that as -- asindividuals make their
presentations, that they not be interrupted
and they have an opportunity to -- to present
any facts. Soif you think that you may have
arebuttal to anything that's said, be sure

to take notes so that you can address that
during your remarks.

Mr. Gossage?

MR. GOSSAGE: | wastold my
attendance today of the Appeals Board was
mandatory. 1'm not here because | believein
the development. 1I'm here because | believe
in the procurement process, and I'm confident
that the procurement staff and Evaluation
Committee complied with the procurement
process as defined in the TCA, the
Metropolitan Code, Title 6 Procurement Code,
procurement regulations and the solicitation
documents.

There has been significant effort
made by the parties to reframe the
procurement in support of different policy
outcomes for this property. The procurement
process did not yield a development. It
selected a best -- the best developer. But
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public hearings took placeto -- and -- to
collect input from stakeholders who are
interested in the desired property. Those
meetings did not involve procurement staff,
but were referenced in the RFP that was
issued. | bring thisto the Board's
attention because as -- the Appellant calls
for public meetingsin hisletter of appeal.
That activity has aready been heard.

| was made aware that the
procurement would be coming for the
redevelopment of the property. Thiswas not
unusual. We've been involved in the initial
redevelopment of SoBro with the Music City
Center, the redevelopment of Germantown with
the FirstTennessee ballpark, redevel opment of
riverfront resulting from the
Ascend Amphitheater and related structures;
however, more similar to what we're talking
about here was procurement's involvement in
the Nashville Convention Center redevelopment
and the Shelby Park Able Building
redevelopment. Those were al procurement
assignments.
The reason | reference those
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projectsis because the Appellant claims the
division of Purchases has no authority to
purch- -- to conduct these solicitations. It
isinteresting that the Appellant did not
make that claim when they submitted a
proposal for the development of the property.

Because the scope of this
redevel opment was wide-reaching, the
Evaluation Committee was expanded, from the
usual three, to five members. It wasalso
very diverse. It involved Metro department
members, as well as those from the community
to ensure that awide range of stakeholders
were involved. The Evaluation Committee
intentionally did not include other
devel opers as the Appellant claims should
have been done. Our concern was not about
what developers think, but it was about what
do those key stakeholders from the affected
community who were being evaluated -- or who
were evaluating those proposals. Again,
Parks and Recreation, Planning, Finance, the
Mayor's office al had representatives.
Outside of Metro, they'd also involved on the
Evaluation Committee individuals who were
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guestions and the answers that are provided.
The Appellant claims that the questions were
not answered or were incomplete. The answers
are not intended to satisfy the suppliers
interests. They areto provide the direction
that isfair to al preparing a proposal
based on the exact same information.

The RFP circulated through both
the Planning and Parks and Recreation
department. This devel opment touched many,
so I'm assuming others may have reviewed or
offered input into the RFP, but | cannot
attest to that. All | can attest to isthe
involvement of Planning and Parks. The RFP
was not how to bring back the stadium -- how
to bring back the stadium, which would have
required engineering studies for the
structure. The RFP requested how the
property would be redeveloped and included a
demolition document supporting that approach.
The Appellant will claim that their request
for engineering studies went unanswered.
Metro received five proposals:
BNA Associates, Lendlease Communities,
Nashville Adventure Park, oneC1TY , The
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associated with friends of the Fort Negley,
the Wedgewood-Houston neighborhood and a
local African-American church. The Appellant
challenged the qualifications of the
Evaluation Committee in the protest hearing.
| found them to be very informed, engaged and
involved in the evaluation of discussions.

The solicitation process included,
as do all solicitations, an online question
feature. All potential suppliers can see
what others are asking. Those questions are
forwarded to the responsible departments to
consider and provide responses. The
solicitation is then amended and the
guestions and the answer provided online.
Those respondents may not answer specifically
what our -- what is being asked. There are
many reasons for that. And that was evident
in this solicitation. There were questions
outside of procurement. There were questions
that don't make sense. Questions asked in
multiple ways and were not relevant to the
solicitation.
The processis transparent and

fair, as all suppliers see the same set of
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Mathews Group. The Appellant group -- the
Appellant will object to the inclusion of The
Mathews Group saying that they did not
propose. That isjust factually incorrect.
They did. The Mathews Group's submission
included a proposed formation of the Cloud
Hill development entity name for the area on
which Fort Negley was built. The formation
of apartnership, joint venture or other
business entity is a common practice for
large developments and construction projects.
| can cite the Convention Center,
the ballpark and multiple others where the
proposer was a supplier, and then the entity
contracting for that was what they proposed,
which was alarger, more involved project.
The Evaluation Committee was
convened to consider the proposals. The Code
-- we followed the Code, which aso follows
the Tennessee Code Annotate, and it states
the following: "4.12.040, Competitive Sealed
Proposals, Section D, Receipt of Proposals.
Proposals shall be opened so asto avoid
disclosure of any contents to completing
offerors during the process of negotiation.
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A register of proposals shall be prepared and
in accordance with regulations promulgated by
the Standards Board, and shall be open for
public inspection after contract award. This
consideration of proposals must be conducted
in amanner that permits disclosure of
contents. They can only be conducted in a
private manner."

If the meetings were publicly
conducted, Metro would have violated State
and local laws. The Appellant claims that
these were secret meetings and should be open
to the public for discussion.

The Evauation Committee received
the proposals, read them, met with the rest
of the committee and the Procurement staff to
discuss and conduct the consensus score. The
dynamics of thislarge committee was they
discussed the proposals, identified comments
about strengths and weaknesses, and quickly
culled it to three offers -- culled three
offers and shortlisted down to two firms,
oneC1TY and The Mathews Group. Scores
followed and were rendered in whole numbers.
There was no averaging or fractional scoring.
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scored the plan not on business ownership.
They followed the solicitation document which
set the Diversity Plan. There's adifference
between those two.

The Evaluation Committee included
Parks, Planning, Finance, the Mayor's Office,
faith-based organizations, Wedgewood-Houston
community, Friends of Fort Negley. And the
Procurement staff, of course, was involved.
The solicitation was managed by a nonvoting
staff member and the manager of the Business
Assistant's Office, who reviewed only the
Diversity Plan. The Appellant questioned the
involvement of BAO; however, as a section
within the Division of Purchasing, their
involvement was unnecessarily -- is
unnecessary to def- -- to defend. They are
part of the division.

The discussions with the two
shortlisted firms was challenged on two
fronts. Again, the Appellant raised the
issue of secret meetings, and then they
questioned the ability to discuss only two
firms and them having discussions. The Code
speaksto that. In 4.12.040, Competitive
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It was simple whole numbers to support their
assessment of shortlisting. The two
proposals referenced had scores in the 90s.
All the others had 70s or below.

The Appellant questions the
process because of the spesicivity [sic]. It
was a general consensus scoring that followed
the discussions, and it was donein ssmple
whole numbers, the scores ranging top two in
the 90s and bottom ones, 70s or below.

The only fractional scores came
from the Business Assistant's Office, BAO,
related to the Diversity Plan. Thetotal
available points for the Diversity Plan was 5
out of 100 total pointsin the evaluation
criteria. The BAO considersall Diversity
Plans against a rubric they have been using
for several years. None of the proposals
received the full five pointsfor this
criteria

The Appellant questioned the
objectivity and concluded -- concluding
points because the principal owner of this
project was himself aminority. Inthe
protest, Bryan Gleason of the BAO stated they

© 00 N O U~ W DN PP

e e
A W N P O

15
16
17

19
20
21
22
23
24
25

Page 32

Sealed Proposals, Section F: "Discussion
with Responsible Offers and Revisions to
Proposals: As provided in the request for
proposals and under the regulations
promulgated by the Standards Board,
discussions may be" -- they don't have to be
-- "may be conducted with responsible
offerorswho are" -- "who submit proposals
determined to be reasonably susceptible of
being selected for award for the purpose of
clarification and to assure understanding of,
and responsiveness to, the solicitation
requirements.”

It goes on to say that in
conducting the discussions, "There shall be
no disclosure of any information derived from
the proposals submitted by competing
offerors." Those discussions, again, had to
be conducted in a private manner and could
only take place with the two firms determined
to be reasonably susceptible of being
selected for award. The Appellant's claim
that secrecy and the demand for all offersto
have its part in the discussions is without
basis and would violate State law.
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An intent to award was made, and
the Appellant filed atimely protest based on
the background issues that | just discussed,
and introduced nearly 100 interrogatories.
The protest hearing is an administrative
hearing, not alegal filing. Asaresult,
the Appellant was informed verbally that |
would address only those issues that fall
under the Purchasing Agent's authority to
resolve.

Additionally, questions for
discovery would not be entertained. The
Appellant demanded then and demands now that
all those questions be answered. Under the
advice of Legadl, | did not provide those
guestions -- answersto al those
interrogatories.

Aswith all protests, | read the
opening description of the process, much as
you've done today, Talia. Onelinein that
distribution was that the discussions needed
to be on point and brevity was preferable to
prolonged debate. The Appellant protested
that this information was not provided prior
to the hearing and then asked how long they
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procurement process, which was to select a
developer that was in the best interest of
Metro. Many of these issues would be
resolved in the contracting process, which
was stayed with the filing of the protest; to
which the Appellant claimed that the stay had
not been implemented and that the Mayor had
met with The Mathews Group to discuss the
contract. | have no ideawhat the subject
matter was or if the meeting ever took place.
The fact that the Division of Purchases, as
defined by the Code, isthe Central
Contracting office, they along with the Parks
and Planning departments had not begun the
negotiations -- that argument was rejected by
the Appellant.

Throughout the protest, the
Appellant demanded answers and was repeatedly
told that they that needed to make their
case, and once concluded, | would alow The
Mathews Group to speak if they desired, and
that | would ask questions of all partiesfor
the purpose of reaching a determination. The
Appellant has reframed that response as a
promise to answer all his questions. The
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had to speak. The response was that
generally presentations lasted about 20
minutes, and that again was met with
complaints. While the Appellant will claim
that they were limited to only 20 minutes,
the presentation ran for 1 hour and 15
minutes. Their presentation ran for 1 hour
and 15 minutes, and then they concluded.

Throughout the presentation,
instead of articulating theissues|
previously summarized, the Appellant
continually introduced new or reintroduced
old interrogatories that were outside the
procurement process. He demanded to know how
the status of the process related to the
Parks award approval vote, the council's
approval vote, the determination of the
property as being in surplus. He rejected
the response that those were not issues of a
procurement, but rather of timing. All
necessary steps have to take place.

The Appellant demanded that
engineering, archaeological surveys and
historical studies all be presented. They
were again told that these were outside the
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protest is not an opportunity -- another
opportunity to purport discovery, but an
opportunity for the protesting firm to
present how the process erred in following
the TCA, the MCL regulations for the
solicitation itself. The Appellant presented
inadequate protest claims to show how the
process failed to satisfy those requirements.

Asismy standard practice, at the
conclusion of the protest, | asked -- the
Evaluation Committee members were present --
as you pointed out, they were there but
one -- if they had heard anything during the
protest that gave them concern in their
scoring of the proposals. They unanimously
responded that they did not see any reason to
change their scores. There have been protest
hearings where one member will indicate they
had reservations, and we will discuss those
before ever rendering adecision. We've even
reversed the decision or upheld the protest
as aresult of those.

The action was framed -- that
action of asking the Evaluation Committee has
been framed by the Appellant as being
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disingenuous.

The closing observation | made was
that the Purchasing Agent could only consider
those claims over which the Purchasing Agent
has authority, as defined in the Charter,

Code and regulations. Those claims were not
sufficient to uphold the protest and overcome
the point differential between the second and
third ranked proposals. They certainly did
not overcome the top scoring devel oper, to
which the Appellant -- to which the Appellant
remarked that they were not trying to
overcome the scoring gap. With no
procurement violation of a TCA, the MCL
regulations, solici- -- or the solicitation
documents and no closure [sic] of the scoring
differential, there was no basis for the

claims or authority to be given to the
Purchasing Agent to uphold the protest, so it
was dismissed.

The appeal -- the Appellant
continued their argumentative style and
demanded that they be able to rebut the
claims. Since the claims were nothing more
than a declaration of what they had already
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ready, Christina?

MS. ALEXANDER: Yes.

MS. ODNEAL: All right. You will
have the same --

THE APPELLANT: | need a minute
because I've got to review what Mr. Gossage
said.

MS. ODNEAL: Okay. Well give
you just a moment.

THE APPELLANT: Thank you.

MS. ODNEAL: Anddo keepinmind
that you'll have an opportunity --

THE APPELLANT: | understand.

MS. ODNEAL: -- helll have an
opportunity to respond, and you'll have the
final word, if you will.

THE APPELLANT: | understand.

MS. ODNEAL: Okay. You ready --

THE APPELLANT: Yes.

MS. ODNEAL: And| redly want to
say it correctly. Isit Sandhu?

THE APPELLANT: Devinder Sandhu.

MS. ODNEAL: Okay. Devinder.
I've got an odd name, too, so | know....

THE APPELLANT: Not asodd as
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stated, there was no reason to have that.
And that continued -- argumentative style
continued in attempts to intimidate and
control the narrative. The process had
exhausted the normal course of discussions
and -- and continued arguments would result
only in more baseless, inflamed accusations.
The meeting was concluded.

You're fully aware of the actions
that the Appellant has made that have
occurred -- that have occurred subsequent --
subsequent to the protest determination and
have attempted to continually re- -- reframe
theissue. Those actions played no part in
my determination, but reinforced the wisdom
of the Evaluation Committee that the
selection of The Mathews Group as the
developer was and isin the best interest of
Metro. The wisdom and quality to develop is
atempered debate, and again outside the role
of the Division of Purchases[sic] or the
Purchasing Agent.

MS. O'DNEAL: Thank you.

We will now move to your
presentation. So | would like to -- are you
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mine -- or more odd than mine, yes.

MS. ODNEAL: Okay.

THE APPELLANT: But that's okay.
| understand and | empathize with you.

MS. ODNEAL: Okay. SolI'll turn
it over to you right now for your
presentation.

THE APPELLANT: Thank you.

My name is Devinder Sandhu with
Nashville Adventure Park. | want to go on
record as saying that | am not opposed to the
selection of The Mathews Group as a devel oper
for this project. | consider them to be
friends, and | know that they do wonderful
work. | am, however, quite disturbed by the
procurement process and the selection
methodol ogy.

| understand that Mr. Gossage has
said that the selection process was not to
select a development, but a developer. But
if you'd look at the RFQ, it isasking for
detailed plans and financial considerations.
It's asking for qualifications and
experience, which isalot to ask for people
if you're only looking for a developer. |
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know The Mathews Group spent alot of time
and money. They haveit. | spent alot less
because | don't haveit. I'm an engineer who
was brought into this. | had given up on the
development of the Fort and the Greer Stadium
park as arecreation facility in my
discussions with Metro Parks when | was told
by Metro Parks that the Mayor had decided to
open that up to developers. As an engineer,
| felt | was not qualified to be a devel oper,
so | pulled out of the process.

However, before the process was
set to begin, | was approached by some
friends who were devel opers, and they had a
grand vision. So we actually met with
officials within Metro Government. | won't
say who, but we weretold: "Great, give us
your best plan. We want to see the best plan
we can for that site.” And that iswhat we
did.

Now, Mr. Gossage has complain- --
and | don't really appreciate that baseless
and inflamed accusations [sic].

| have never made baseless or
inflamed accusations, Mr. Gossage, and |
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71.50. Sowe'rethelaggers. Up at the top
in second place was oneC1TY with 92.25. And
then The Mathews Group with an amost perfect
score of 96.

Now, this perfection was reached
because they got the maximum -- they got the
highest pointsin the Diversity Plan, which
was 3 out of 5. In their financial
considerations, they've achieved a perfect
score of 30 out of 30, something that, given
the nebulous nature of this proposal, | find
it hard to believe. And the justification
says. "Appearsto be fully funded." Again,
they either are or they're not. And there
are no documents required to be showing what
your funding sources are. How can you get a
30 out of 30 on that?

In the Detailed Plan, they got 24
out of 25. Almost a perfect score. Intheir
details, many things were left out. | like
their plan. | think they had avery nice
plan, but there are alot of detailsthat are
left out that would have suggested to me this
isnot a perfect score. Like, for example,
whereisal the parking? Whereisreally
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don't appreciate that. There are other
people who submitted on thiswho are also
friends of mine, and | don't consider them to
be inadequate as doing development.

Now, in the-- I'll go back to my
guestions earlier about Zak Kelley being the
keeper of the records and the books and not
giving me any response since the days of the
initial hearing on what the procedure was for
getting these records and what detail | had
to provide on getting these records. And |
will reiterate again that without those
records, | do not fedl that | can properly
assess this selection process. Because |
feel that in those records, there has to be
some way that the seven Selection Committee
members came up with a number to rank all of
us. And I'll read you the numbers, and they
arefractional. They're not whole numbers as
Mr. Gossage stated. They are fractional
numbers.

At the bottom of the first was
BNA Associates with 65.25. In next to last,
it'sus, 70.00, Nashville Adventure Park.

Third place was Lendlease Communities, LLC,
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all the green space that you're claiming?
Where are you going to put all these
buildings? Those details are not there. We
provided alot of detail on ours, including
numbers.

Another -- another score that they
got perfection was Experience, 20 out of 20.
The Mathews Group deserves a 20 out of 20.
They have done alot of great work.

Cloud Hill Partnership is an
entity that does not exist. Cloud Hill
Partnership is an entity that submitted the
proposal. The RFQ said that the -- the
submitting entity had to be listed on the
proposal along with the RFQ number. The
Mathews Group is not listed. So to give the
presenting authority -- entity 20 out of 20
when they don't exist again callsinto
guestion that how was this done.

Now, when Mr. Gossage in my
protest hearing asked me, "Mr. Sandhu, what
experience does Nashville Adventure Park
have," | responded, "Mr. Gossage, we don't
have any experience. We were formed
specificaly for this RFQ. However..." --
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but then he cut me off and then he asked
Mr. Mathews -- asked Mr. Mathews what
experience they had. And, of course, they
were able to reiterate and call out all the
great projects that they have done for our
fine city over the years.

And, again, | will say to this
board and to Mr. Mathews that I'm very proud
of his accomplishments. |'ve very proud of
the accomplishments he has done for our city
and the service he's provided to our city,
not only to make money for himself, but also
as amanufacturer of many charitable
organizations and groups who benefit
underprivileged youth and senior citizens,
people who have health issues and so on. So
| -- 1 wish | could do half the things that
Mr. Mathews does.

However, on the experience side,
on our team, which Mr. Gossage refused to
allow meto add, was Giarratana. | think you
guys have heard of Tony Giarratana. He's
building the largest building in downtown
right now. He actually helped with the
Mathews family revitalize downtown when
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guestion that this is something else they got
wrong.

On the Diversity Plan, whichis
really what started me on this protest path
and appeal path, I'm the only minority that
submitted. | am the only minority that
submitted. I'm an Asian-African. | was born
in East Africa, Kenya. My ancestors came
from Indiato help the British build the
railroad. So in Kenya, we were considered
third -- second class citizens to therich.
We came over here when we thought we had
egual opportunity, and | will say we have had
agreat opportunity. I've gotten great
education, I've made great friends, and this
was my first attempt to have procurement in
Nashville-Davidson County, and I'm
disappointed.

Because in the Diversity Plan,
which was written by Don Hardin, whois --
who actually has recused himself from our
group when | went to appeal because he's on
one of your other boards in procurement -- so
Don Hardin wrote our Diversity Plan, and
Don Hardin graded 4 out of 5. The guy who
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everybody was saying it's crazy that people
are living downtown. That was Tony
Giarratanawho was in our group.

We also have The
Holladay Properties and Holladay
Consgtruction. They're the oneswho are
building the huge complex out on the east
side of the airport right now. They'realso
the ones who refurbished the Tennessee
Department of Transportation Vehicle
Maintenance Center on Charlotte Avenue right
across from the Red Cross. They also
refurbished and won awards for building the
Sawtooth Building on -- on Lindell Avenue,
very close to the WeHo neighborhood.

So these are -- and then we also
have Roger Ligon of IFC Builders, whoisa
minority builder, who has done alot in the
last 45 to 50 years to build churches,
retirement communities, athletic facilities,
apartment complexes, condominiums and houses
in north Nashville and west Nashville.

So to get -- to say that we have
no experience and to give us the points on
those [sic] experience of 12, | think, begsa
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helped Metro with the Diversity Plan
procedure could not come up with enough to
pass muster. So if that was wrong, and me as
aminority doesn't count in the so-called
matrix or so-called grading, then when are
minorities ever going to get a chance to
perform in thistown? If all that countsis
how the minority is going to be paid out, how
-- and how many minorities are you going to
have and so on, anybody can write that. But
we're at a 2 percent minority participation
inthistown. That is shameful, absolutely
shameful.

This procurement asked for 20
percent. Soif we'rerequired to have 20
percent minority participation, we should all
be getting perfect scores, because all this
isislooking for adeveloper you can hold
their feet to the fire to say that you better
have 20 percent procurement or you're going
to be paying fines.

And we committed ourselves to have
20 percent procurement. And if you look at
the pictures on our team, you will see we
have across-the-board diversity, much more so
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than any of the other people who -- who --
who submitted.

What's my time?

MS. ALEXANDER: 27 minutes.

THE APPELLANT: That'sall | got
left or | got to go?

MS. ALEXANDER: That you have
left.

THE APPELLANT: How many [sic] did
he use? How many --

MR. ALEXANDER: 24.

THE APPELLANT: He used 24?

So that was actually my
introduction. I've got areal short
statement to make after that.

Again, | want to tell you, and |
want Ms. Eke to underline, that we're
appearing under protest because we feel that
we have not been supplied the documentation
that we need to properly prepare, especially
the so-called consensus score has not been
properly explained to me; neither has the
matrix for the Diversity Plan been explained
to me how that was achieved, and so on.

So Nashville Adventure Park is
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procurement regulations does it mention real
property or real estate. It talks about
other types of property. So that -- that is
agray areathat maybe needs to be addressed
or corrected. Yet if you have the authority
to do real estate, then that should be put in
your code.

So based on dl this, we -- we
request that the Procurement Appeals Board
repeal, rescind and cancel the RFQ 90- --
-969636 in its entirety. We request that
process start over, be done correctly in a
manner that follows codes and is not
secretive, and includes the Metro Council,
Metro Properties and the Metro Tax Assessor;
aswell as, provide for input from
stakeholders and the public.

I'm not saying the public hasto
be involved in the selection process, but |
strongly believe that they should be allowed
to see the documents that are presented and
provide input for -- for a project of this
intensity for this town.

Now, we say that the -- the gaps
these -- those so-called scoring gaps are
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hereby appealing all decisions made to
conduct the sale or lease of the Greer
Stadium/Fort Negley property under the
grounds that the flawed process, inconsistent
specifications, other ambiguities served asa
basis for this appeal. Nashville Adventure
Park believes that the solicitation of the
RFQ and the awarding of this RFQ isnot in
accordance with Metro Code of -- and
regulations, despite the opinion of

Mr. Gossage. Metro Legal has not provided a
definitive written response to this question
from the Metro counsel.

Nashville Adventure Park appeals
this RFQ on the fact that the terms and
conditions of solicitation are ambiguous, the
scoring was administered incorrectly and
arbitrarily in a matter not permitted under
their very own terms of the RFQ.

Mr. Gossage had said that the
Metro Procurement has the authority to
administer asale or alease of real
property, real estate, as provided in the
procurement regulations, but | -- we believe
that it does not because nowhere in the
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artificial and they're arbitrary. So we're
not asking for areduction in the gap to make
us more competitive. We believe that the
scoring, again, was not done properly. And
do -- thisis based on the fact that no
appraisal was given to the committee or to
the members of procurement until much later
in the process. It was an afterthought, "L et
us do an appraisa.”

And | think | have a copy of a--
of abill that was sent to Metro Properties
of $9,600, dated May 3rd, 2017, for an
appraisal. This should have been done way
before the process started, which means it
was an afterthought. Because how do you
evaluate what the financial aspects of
considerations are of a property when you
don't even know how much the property's worth
and what you're getting for it in return?
It'sunfair to The Mathews Group, it's unfair
to oneC1TY, and it's certainly unfair to us.

There was no mention of how much
park space was needed or required. Thisisa
park property. Everybody wantsit to be a
park. But there wasn't anything in the RFQ
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to say we've got to maintain so much park
space. So everybody had to come up with
their own idea of what the public would want.
Well, the public wantsit al to be park,
frankly, and we agree. | agree with that. |
was forced into this development because it
was supposed to be going to developers. |
wanted a park for recreation for the public.

We were also told that there
wasn't any archaeological study and there
wasn't any reason for the proposal to have
one, that this was outside the scope. Well,
subsequently we found out that two previous
archaeological studies had been done, onein
1993 and one in 2004, and we don't know how
many other private ones have been done. Why
did Procurement not have this and provide
thisto us? It didn't take uslong to find
this.

There wasn't a survey done of what
property isto be -- isto be in this RFQ.
There are actualy -- there are actualy two
parcels that the Greer Stadium property
encompasses. Oneisthe stadium and alittle
bit of parking around it. And those of you
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Mr. Gleason was the one who was tasked with
providing the Diversity score when it's not
the RFQ. The RFQ never said that somebody
else would be -- unless | missed it, that
somebody else would be providing the 5 point
-- 5 points of the scoring system.

| want to say that because --
these statements I'm making are to show you
that the processis flawed. The scoring
system is not correct. The scoring system
does not have abasis to score from. Metro
isgoing to get -- isgoing to lose value
with anybody's proposal because we're not
properly valuating it, what you and | own
together.

| would also -- it'smy
understanding that the financial
considerations were done by the Finance
department, and nobody within the Evaluation
Committee had any idea what that score was
going to be. Thisalso, | don't think, was
in the RFQ process and how the scoring of it
was going to be done. And who within the
Finance department provided the scoring, and
how were they tasked to do that when there
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who have been up there, the second part is
that big raw piece of parking areato the
north of the -- of the stadium. That is
actually part of the property. That's part
of Fort Negley and leased by Adventure
Science Center. That is not officially part
of the Greer Stadium property or Greer
Stadium parcel. So because of that, how can
that be -- how -- because we don't have a
survey to show exactly where this parcel is,
how can that be an accurate representation?

There's another parcel of the
property to the north of this subject site
that is actually owned by a private
individual, but there are a couple of parcels
that are owned by Metro within that. And if
you don't look at it very closely, like The
Mathews Group actually didn't, they put some
of their development on this private
individual's property. So if the detail of
the plan got 24 out of 25 and they missed
that part, | think that's a pretty big
detail, that you put in your development on
somebody else's property.

| don't understand that -- that
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was no requirement for providing a detailed
financia plan or any -- any documentation on
where the funding was?

Again, 30 out of 30 for Mathews
Group, 28 out of 30 for oneC1TY, and we're at
20 out of 30.

We were fully funded. Nobody
asked usthat. It wasin our documentation.
Nobody looked at that. We were fully funded.
So if there are no scoring cards, how can the
score be given or be validated? Whereisthe
scoring information? There's no e-mails,
there are no notes, there's no tabulation,
there are no ballot sheets, there are no
calculations, there are no questions from any
of the Evaluation or Selection Committee
members to anybody in our documentation that
were given to usin the thousand pages. None
of that information's there.

So how am | supposed to determine
if this scoring was done fairly? How can you
determine that? How can the public determine
that? When you have scores that range from
65.25 t0 96.00 , when your significant
figures are -- go to two digits, that means
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that there was some scoring going on from
mathematics. Anybody in mathematics would
tell you that. There's something going on;
that there's more to this than just

consensus. Consensus would be ranking 1, 2,
3and 4. Not give ascore of 96.

One of the questions we asked was
No. 51, if you want to look at it in your
doc- -- in our request for documentation, and
it -- the response to that was: "Terri Troup
did collect the consensus scores and entered
them into the report.”

So | don't know what Ms. Troup
received. We never got a copy of what she
received in our request for documentations.
And we would like to have those, and | think
we should have those also.

Now -- how many minutes do | have
now?

MS. ALEXANDER: 16.19.

THE APPELLANT: Left?

MS. ALEXANDER: Uh-huh.

THE APPELLANT: Now, if the RFQ
did not call for afunding letter, how can
this be used to contribute to the score or
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request to select adeveloper. Thiswasto
get a baseline for what your devel opment
would look like. But at least put us all on
afair -- on the same basis. If I'm going to
supply you pencils or I'm going to build a
wastewater treatment plant that's going to do
-- provide me this kind of discharge, | --
then | know what | have to do and what the
costs are associated with that.

That's for you.

MR. POTTER: Thanks.

THE APPELLANT: Mr. Potter, | have
abeef with you later.

MR. POTTER: Lovely.

THE APPELLANT: One other item was
the -- the viewsheds. We were supposed to
protect the viewsheds for Fort Negley.

Nobody could tell us what their viewsheds
were. Procurement couldn't. Friends of Fort
Negley couldn't. Historic Commission
couldn't. The Confederate -- Sons of
Confederacy were up there and couldn't -- or
the Sons of the Union. Nobody knew what the
viewsheds were until much later in our
process.
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evaluate one proposer over another? To be
awarded full points, 100 percent, for
appearing to be fully funded does not seem to
me to be correct or right or fair or
equitable. We were fully funded, and we
ended up with 20 points. We did not appear
to be. Wewere. We had documentation to
show it.

The housing units was something
€else that came up, but there wasn't any idea
of how many housing units the Mayor for the
City wanted. So everybody came up with an
idea of what the housing units would be. We
knew that they were supposed to be affordable
and workplace housing, so we came up with
those numbers. So now you're comparing
different -- everybody's different ideas
instead of saying, "We want such a percentage
of housing to be affordable, such a
percentage to be workplace, such a percentage
to be for the general public." That would
have been a more equitable way of asking this
question for -- for -- for this site,
especialy if you're asking for a detailed
plan. Because | don't think thiswasjust a
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Again, | want to say and | want to
reiterate that with all these inconsistencies
and gray areas, how do you come up with a
score? How do you come up with a score with
all these gray areas?

| was going to -- well, maybe I'll
say it. I'mlooking at Bert. 1'm not going
to say it. 1'm going to leave Bert out of
this.

MR. MATHEWS: Thank you.

THE APPELLANT: | will say,
however, that the Cloud Hill Partnership
reserved their name the day after we pointed
it out in our hearing with Mr. Gossage. They
went to the Secretary of State and reserved
the name. Because | was going to try to
reserve the name before they got to it, but
we decided not to do that.

So the RFQ states. "The developer
will be selected based on the RFQ criteria.”

So if thisistrue, why was a matrix scoring
used? Why were people involved in the
process that were beyond the committee? Why
was consensus scoring used at al ina--

such a -- such acomplicated and large
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development for Metro? All this pointsto a
scoring system that nobody is accountable
for. Who was accountable for the scoring
system? Isit the Mayor's office? Isit
Ms. TaliaLomax-O'dneal ?

Did | say that correctly?

MS. O'DNEAL: Close.

THE APPELLANT: Close enough.

Isit Mr. Gossage in Procurement?

Isit the Park Board? It'stheir property.

Who was accountable for the scoring system?
I haven't found anybody who'll step up and
say who is.

Cost for use and development,
unknown consensus score, unknown cost score,
unknown matrix score, al that leads to
unknown evaluation.

The members who were selected for
this committee said: "I will maintain my
independence in this evaluation." If they're
maintaining -- if they're maintaining any --
if they're maintaining independence in this
evaluation but then they're asked to join a
consensus, where is that independence? And
that isin the -- that's in the secret
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meetings being held in secret or without the
sunshine on them. If these scores were never
collected or provided by the committee
members, then how is a score given at all?
So that is -- that is what we're asking for.
How can we come to these numbers when no
scoring system was kept?

And then finally, the devel oper,
whoever selected -- once the -- once a
picture is shown and the public hears from
it, Metro Council has a chanceto go talk
about it, changes are made. So -- so what's
finaly developed may be completely different
than what was presented. So again | ask you,
why put us through this ordeal of providing a
detailed plan? Why make us go through this
expense of showing what can be done at that
site when all you really want was
gualifications, all you want to do isfind
the best-qualified developer?

That'sall | have.

MS. ODNEAL: Arewe good,
Christina?

Okay. Thank you very much. At
this time, we are scheduled to go back to the
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document that they signed. | keep saying
"secret." | know it wasn't, but | think it
was. But it'sin the document in the Review
Board Agreement that says: "l will maintain
my independence.”

So if they're to be independent
scoring, why a consensus score? Why were the
cost scores not permitted to be seen or
reviewed, or the matrix scoring for the B- --
from the BAO office not allowed to be seen or
commented on? Those are numbers they were
forced to accept. | think they should have
been given a chance to ask the question: Why
isthere perfection here? Why 96 out of 100?
Why 91-point -- 92.25 out of 100 for the No.
1 and 2 proposers? And then why doesit drop
off so drastically after that when there's
not much difference in detail of the plan in
experience and qualifications? Why?

Mr. Gossage said that the
consensus score was captured without
explaining from where. So unless there's
documentation that supports these
tabulations, it's not possible to verify --
verify the end result, especially with these
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Purchasing Agent to --

MR. POTTER: | think we're
scheduled for a break.

THE APPELLANT: | think somebody
wants -- people want a break.

MS. ODNEAL: | think we did have
a scheduled five-minute break in here, didn't
we?

MR. POTTER: Yes.

MS. ODNEAL: Okay. Let'stakea
five-minute break. And when we return, the
Purchasing Agent will begin his rebuttal to
any remarks made.

(Brief recess observed.)

MS. ODNEAL: Okay. Welcome back
from the break.

We ready? Okay.

Now we'll move into the second
presentation by the Purchasing Agent, where
he will have an opportunity to respond to
anything that he heard earlier. And this--
this portion of the presentation is limited
to 30 minutes. And, again, we have a
timekeeper that will keep us on schedule.

So, Mr. Gossage, I'm going to go
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back to you, if you would begin.

MR. GOSSAGE: I'll first -- I'm
kind of taking these in the order they were
presented. The points. The Evaluation
Committee evaluated the Detailed Plan, the
Experience, Qualifications and Financial
considerations al in whole numbers, just as
I'd said. The only fractional points werein
the Diversity Plan where they were looking at
five available points, and that was done by
BAO, asisthe standard practice. BAO isa
part of Procurement. They don't haveto be
explained of being in the division.

The questions about how the scores
were captured: | can't show you the
spreadsheet because the spreadsheet would be
onthewall. It would just shine up there.

It looks exactly like this piece

(indicating). And asthe discussion takes
place -- and several of you have been on the
Evaluation Committees -- as the group
discusses the issues, they assign a point and
it'skeyedin. All you're seeing hereisthe
output, the printout, of the spreadsheet that
was on the wall in the room where they were
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amatter of record. You can look in the
system. The Mathews Group submitted the
proposal. The proposal included the
formation of Cloud Hill as a devel oper
package. That's not inconsistent with any
other proposal that we have seen on this
magnitude for development. That's a standard
practice.

Asfar asthe minority discussion.
Once again, as was described in the protest
hearing and described in my statements, the
business ownership isirrelevant. Itisthe
plan submitted, and that is what is scored by
the rubric. It was stated in the procurement
that way aswell. It went through in detail
what was -- had to bein the plan, and it was
scored against that.

Asfar asthe minority ownership
that's being claimed, the Appellant is not an
approved minority. Regardless of what his
personal ethnicity is, he is not an approved
minority. So if that had been the criteria,
he would have got no points. But that was
not the criteria. The criteriawas the plan.

Thiswas aproposal. Sothesize
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doing the consensus scoring. There are no
notes. There are no fractional scores
submitted. Thereisnothingto do. So as
thereisan ac- -- an accusation that the
numbers are somehow handled mysteriously in
the -- in the thing, it'sjust factually
untrue. Itisadiscussion, and the scores
are captured. The only fractional numbers
are those submitted by BAO. In thiscase
they received three points out of -- two
points -- two or three?

MS. LANE: Three.

MR. GOSSAGE: Three points out of
five. And two pointsfor --

MS. LANE: Yes.

MR. GOSSAGE: -- two pointsfor
Adventure Science Museum [sic] -- Adventure
Nashville Park [sic]. Had they received al
points, the score would only have closed to a
96 points for Mathews and 93 for them. It
doesn't change the outcome. | really don't
care what the view is of how the scores took
place. We're conveying the truth, and I'll
let it stand at that.

The supplier issue came up. Itis
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and location of the park was something that
had to be worked into the entire mesh, and
the Evaluation Committee discussed that at
length. Not only the size, but the location
and how it presented in -- entrance and
egress into the property. How did it affect
how the Adventure Science Museum was viewed
from the street? They didn't know what would
be proposed. There was discussion prior to
it being released that the street access was
probably the most favorable for acommercial
aspect, but they would really like to see how
that was going to be approached. And so this
was a proposal.

Same thing for the number of homes
that would be there. Thisisall about the
developer coming together with this mix that
they were proposing. They were looking for
the -- not only the qualifications. They
were looking for the vision and the potential
for what was going to take place.

Asfar asthe secrecy thing, I'm
-- I'mreally -- could care less about how
that is being phrased. The Sunshine law, if
they want to participate and have a Sunshine
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law, Floridais agood place to go for that.
Tennessee states how the evaluation isto be
done. It isto be donein such away that no
information is disclosed on the competition.

Okay. And then onthe BAO, | want
to revisit that, where the Diversity Plan was
scored. Thereisaneed to have a
consistency. Not to have everyone just weigh
inonwhat it is, but a consistency on each
evau- -- each Diversity Plan that is
permitted on subsequent proposals. Soit's
important that that be a standard- --
standardized process, and one person does
that. That has aways been the practice. It
is not necessarily [sic] -- necessary under
the Code or in the regs or under the State
law to disclose who is scoring what part of
an evaluation. So while that was questioned
aswell, it'sjust not a requirement.

With that, I'm going to let my
comments stand, and I'll yield the time back
to the Board. And you can ask questionsiif
you'd like to get some clarification.

MS. ODNEAL: Okay. Mr. Sandhu?

MS. ALEXANDER: Y ouwant meto
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of this machine of Metro Government Works.
If he doesn't care about how the
scoring is done as long asit's done by the
so-called Procurement code and it's always
been that way, there's aproblem if it's
always been that way. That iswhere we have
2 percent participation from minority
companiesin thistown. We have a2 percent
participation because many of them are not
gualified or choose not to participate
because of this process, because they know
they're not going to get afair shake.
Because I'm looking across the table, and |
see women and minorities who would be
considered as part of the Disadvantaged
Business Enterprise Group. | don't know how
many of you guys are registered as a minority
group, but it doesn't take long to do it.
Nashville Adventure Park was in
the process of applying for minority status.
Why? Because | am aminority, and | can
apply for that. Similarly, if you use the
logic that Mr. Gossage has said, that I'm not
aminority so it shouldn't be considered, I'm
not an entity, then neither is Cloud Hill
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start histime?

MS. O'DNEAL: Are-- areyou
ready?

THE APPELLANT: You have no
guestions for him?

MS. ODNEAL: Wewill -- the Board
will ask its questions after all parties have
presented. So if you'll tell uswhen you're
ready, she'll begin.

THE APPELLANT: Okay. I'm not
ready yet.

Give me aminute?

MS. ALEXANDER: Yeah.

THE APPELLANT: Hold on.

Okay. Devinder Sandhu, again,
with Nashville Adventure Park. Let me thank
you for bearing with me on this. | know this
isnot easy, and | don't -- | don't relish
being a bad guy in this town causing problems
for the well-oiled machine of Metro
Government, but | think it's not that
well-oiled at times. It's-- we have issues.

And some of the statements Mr. Gossage's made
just now lead me to reinforce my opinion that
there are problems with Procurement of the --
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Partnership. They're not an entity. Why are
they considered? It'sjust agroup, people
said they could do something. What
assurances do we have that they can do it,
other than Mathews standing behind them? So
| don't know -- | don't know the logic of
that -- of that statement.

And it disturbs me that he would
make that statement; that there's nobody
accountable, that it's -- if you put numbers
up on the Board, you wouldn't see anything,
you'd see a blank sheet. Somebody's entering
numbers. Nobody kept a number of who scored
al. A96isanumber. | didn'tlike
getting 70s in college or in high school or
elementary school. That'safailure. That's
what | got. A 96 isagood number. It means
he did agood job. But you were given atest
that you could answer questions to to get
that 96.

I've got to take a breath after
that one. It bothers me.

Mr. Gossage just said the plan and
the proposal was not -- was most important,
business entity was not important -- not that
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important. That's not what he said in the
beginning. He said the plan wasn't that
important; they were looking for a devel oper.
That's a contradiction right here within this
room.

I'll go back to the Diversity
Plan, the Diversity Plan which led me on this
path of -- of standing up against Metro
Government. And | saw Ms. Lane looking at
some kind of score sheet, which has not been
provided tous. So | don't know if that's a
score sheet for the Diversity Plan or some
kind of matrix, but | would like to see how
the one individual who developed those five
points -- which | agree does not close the
gap. I'm not about closing the gap. I'm
about fairness, about equity, about a system
that is available to hold somebody
accountable in the selection process. So if
that score sheet -- if that is a score shest,
| would liketo seeit. Andif --and |
would like to know who within Metro
Government --

MS. LANE: It'sthe RFP. It'sthe
RFP.
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outside the scope of the RFQ and outside the
Selection Committee. So you essentially have
35 points or one-third -- one-third of this
process was outside the Selection Committee.
Isthat my gap? Does that one-third close my
gap? Which is not something I'm asking for,
but does that close my gap? If the Selection
Committee had something to say about that,
would | have scored higher?

If you have -- have all of you
read the comments on this score sheet?
Everybody has seen those? Those are not
exact numbers. Those are opinions. Those
are very subjective statements.

BNA Associates seems out of line
with historic relevance.

OneC1TY, there's adensity concern
and asksfor aTIF. This processis flawed.
The oneC1TY wasasking for aTIF. The TIF --
at the beginning, that process[sic] was said
there was no TIF on financing involved in
this, yet they were looking for aTIF. They
scored 28 out of 30 on their financia
consideration. If they're basing their
requirement on TIF, then how can they score

Page 74

MS. ODNEAL: | just want to make
sure that --

MR. GOSSAGE: There are only two
documents we've looked at here, RFP and the
score sheet, both provided.

MS. LANE: Details of how the plan
would be scored.

MS. ODNEAL: Okay. | just want
to make sure your -- you don't have something
down there that nobody else has access to.

MS. LANE: Thetop page
(indicating).

THE APPELLANT: So this--

MS. ODNEAL: Okay.

THE APPELLANT: Soif you had an
individual making -- making a determination
that I'm worth 2.00 points and oneC1TY is
worth 1.25 points, do they just -- there's no
-- there's no guideline for this person to
make that? It's one person to make those
determinations?

Similarly, how does the committee
23 of seven people come up with a score of 30
24 for -- 30 for financial consider- -- well,

25 financial consideration, again, was done
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so much higher than we are? We were fully
funded.

There was a question that was
brought up by one -- some member of the
Selection Committee after their names were
released -- because | had discussions with
some of them. And many of them are not happy
with how this process went about, and | -- |
encourage all of you on this board, before
you make your decision, call each and every
one of those folks and ask them: Wastherea
score? How did you come up with a consensus?
How did you do this? How did you come up
with a96? How come -- how did you come up
with 65.25? I'll leave out the .25. How did
you come up with a63?

We had in our plan funding for not
only Fort Negley to restore the Fort --
amost $9 million worth that we put in there
-- but also for capturing revenue for
Metro Parks and for Adventure Science Center
to help bring more and more people and more
and more of the public to that areato
generate revenue towards the devel opment of
that area. 1t seemed like none of that was
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even considered in this plan. We had money
to giveto the City. We had parkland that we
had donated -- people who were donating --
willing to donate land to help with this
development that would go towards the 4,500
acres that Metro Parksistrying to get. We
had anywhere from 30 to 300 acres that we
were proposing to give to Metro as a gift for
developing thissite. Whereisthat
valuation? It'snot in here. It wasn't
considered. Would that be part of the
financial consideration? Would that be part
of qualifications?

We had a proposal to provide
recreation for the kids, indoor soccer,
something that Nashville islagging 20 years
behind surrounding communities. We had
indoor basketball and volleyball, whichisa
Park Board function. Thisis park property.
| wanted more park property. We had the
Tennessee State Soccer Association ready to
move into the offices. Tennessee State
Soccer Association, the largest body of
amateur adults and youth soccer playersin
the state was ready to move their offices
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And | did question why we were
doing this. When Mr. Gossage said he didn't
ask the question about -- about, you know,
developing this at the beginning, yes, | did.

We asked that question. We asked: Who came
with this RFQ to develop Metro Park property?
And we were never given an answer. It wasa
group of people, but we were never given an
answer exactly who it was and how they came
up with this evaluation of criteria.

There are many -- there are many
developersthat | know who said, "We're not
going to bid on that because we don't know
what the hell they're asking and we don't
know how we can make money at it."

So let me go back, you know --

MS. ALEXANDER: You have 17:54
left.

THE APPELLANT: Left? Geez.

MS. ODNEAL: You have plenty of
time.

THE APPELLANT: Y ou gavetoo much
time.

MR. MATHEWS: Agreed. You'll have
to take it home.
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into the Sounds headquarters. That was not
considered. They were willing to pay arent
in excess of $70,000 a year for those -- for
that space. That was not considered.

We had plans to hold concerts,
specia games, special events, provide the --
refurbish that stadium, refurbish that
stadium which is not dilapidated. Itisa
solid concrete chunk. I'm an engineer. I've
seenit. I've beenthroughit. Andif it
hadn't been allowed to be vandalized, it
would have been able to be saved very easily
and very quickly. And the example of the
stadium being repurposed and reused for the
benefit of the public al over the country
and all over the world, that was part of our
plan, and that wasn't considered.

If I had my druthers, | would have
wanted that to be a manual park plan, but we
were forced to do this development, which |
think goes against what we need for middle of
Metro. We can have develop- -- have
development around that park, but | think
this plan, asit stands, would take away from
the magnificence of Fort Negley.
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MS. ODNEAL: | want everyone to
have an opportunity, right?

THE APPELLANT: Solet mego --
let me go back to Greer Stadium
rehabilitation. Theonly -- only -- only
report that was issued, and Metro paid for
this, was the demolition plan for Greer
Stadium. There was never a study done to --
to evaluate the building condition, the
building condition report, which isthe
American Society of Testing Materials format,
to go evaluate a building and see what value
it does have. Recently we were about to tear
down a State building downtown, you may
remember, to make room for a building that
could not be developed yet. They were going
to tear down this State building, and it
would have been alossto our city. It wasa
historic World War Il art deco building. And
fortunately, we saved that. And the study
showed -- when they went back and did a
proper study on that building, it showed that
it could generate alot of revenue for this
city.

The lease -- one thing about this
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lease agreement that was -- that is proposed
for thisisthat you've got to realize that
we're putting buildings on this site that is
not going to generate any tax revenue for the
State or for our government. It's going to
be |ease property for whatever -- whatever
Metro can agree to pay or get from -- from
Cloud Partnership as part of the leasing
agreement. There's no -- there are no
property taxes that are to be paid. If the
build- -- if the property was sold or a
portion of that property was sold, then Metro
would realize great revenue.

The Tax Assessor is kind of upset
about some of these other lease agree- --
arrangements that have gone wrong around town
because they should -- they figure that
they're losing revenue on parcels that have
been -- property has been put on those
parcels that do not generate revenue for the
City. Sowasthat ever considered when the
RFQ was put together? The process itself,
this RFQ process, does not stand the muster
of agood financial stewardship off our
monies and our properties. | think it needs
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My first one, Mr. Potter, was
trying to deal with your sludge problem back
20 years ago.

MR. POTTER: It was our sludge
problem.

THE APPELLANT: It was our sludge
problem. I'm adding alittle humor on the
side. And I'll talk to you about that later.

So, again, the Procurement office
did not provide the requested documents to us
in atimely manner, and we have now submitted
to you officially with my Tennessee driver's
license that we want these documents. And if
Mr. Kelley needs a detail of which documents
we think are missing, we'd be guessing
because we don't know what documents were
generated. So we'll do our best to do that
by going through the thousand that were
submitted. But | will tell you that there
were some that were called attachments to
e-mails that we never saw.

We would like to see the thought
process of -- on the Diversity Plan and on
the financial considerations, because those
were done outside the committee. | would
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to be revisited with some professionals
looking at it from all aspects, beforeit's
put out. Thisistoo valuable a piece of
property to be donein such awilly-nilly
manner.

And | apologize if I'm -- I'm not
saying that in anice way.

MR. CANT (phonetic): How much
time does he have left?

MS. ALEXANDER: 14:54.

MR. CANT (phonetic): Fourteen
minutes.

THE APPELLANT: We spent alot of
time developing these things. And, you know,
when | sit here before you guys as people, |
-- | want you -- | don't want you to get
bored by all this stuff I'm putting to you.

But | want to reiterate that this process was
not fair to any of us. To any of us, not

just me. I've been called disgruntled. I've
been called dissatisfied. 1've been called
somebody who's going where he shouldn't be
going. But I want you to know that -- | was
wrong about this being my first attempt to
deal with Metro. Thisis my second.
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like also to be able to ask questions to the
seven members of the Evaluation Committee to
seeif there were any -- if there was any
scoring done. And | don't know if I'm
allowed to do this between this process or
between this process and when you guys get
ready to do your stuff, give usyour -- your
hearing.

Again, we asked for, multiple
times, the rules, including how to get
records. Those were not provided [sic] us.
We were not provided procedures until just
before the hearing. And, again, we've not
been provided documents. We have not gotten
aproperty survey.

(Sotto voce discussion.)

THE APPELLANT: Now, thisall,
again -- thank you.

Thisisall things that we asked
in the protest hearing that Mr. Gossage said
was outside procurement. How can it be
outside procurement not to have a property
survey or at least metes and bounds or
exactly description of the property when
everything depends on that? How can that be
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the case? How can archaeological reports or
any kind of environmental reports that may or
may not have been done -- at least give us
that, because it's too important a project.

There was an appraisal done that
wasn't provided. We had to go dig for that.
And | referenced that to you, May 23rd, 2007
was -- we have a -- we have a bill for that,
$9,600. That should have been provided so we
could properly evaluate the site.

MR. CANT (phonetic): To the--
provided to the committee.

THE APPELLANT: And it should have
been provided to the committee so whoever was
doing the financial consideration -- to know
what that property isreally worth. What are
-- what are we giving away as citizens of
Nashville?

We were told that rehabilitation
or renovation of the site means that
everything could be torn down and restored
back to its original condition or some other
condition, yet in the engineering field,
rehabilitation/renovation actually means
fixing up something. That's what I've always
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-- by the Purchasing Agent and will not be
considered. There was no explanation of why
they would not be considered or how something
like providing a survey or how providing a
scoring system or how providing the expertise
of their Evaluation Committee is beyond the
scope of this procurement process. There was
no "why" or "how" given.

I do know that the Mayor did meet
with the Cloud Hill team on Tuesday, June the
14th, 2017 after we'd filed our protest on
June the 5th. And thisis-- this goes
against Metro Code Section 4.36.010F.

| did cite something. I'm not
used to that. Section 4.36.010F. It says:
"The processis to cometo a halt until the
protest can be heard." Seems like that part
of the Code was not made clear to the Mayor's
office. And | know Mathews Group would not
know about it because they're like me; they
don't expect to be conversant in the Code.

There were some other issues we
were -- we were -- we asked if we should have
legal representation at the protest hearing.
Wedidn't -- we didn't realize that Metro
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thought it to be. Restoration means you're
restoring it to its original state. That was
something than what you have. So the
terminology thereisaso wrong. It's
misleading to think that Greer Stadium must
be demolished because it's decrepit. I'll
again repeat, it's not decrepit. It can be
refurbished. It can be agreat facility for
the public to use.

Y ou may know that we filed an
ethics complaint with the Ethics Commission.
Y ou may or may not know that, but we did do
that because we felt like we were not getting
our just -- we're not getting what we needed
to properly prepare for these -- for these
hearings, and also we thought there was -- we
think there was conflicts of interest in how
some members who selected people on the
committee were situated in the publicin
their -- either their work or in the process
of dealing with this -- with the selection.

Y our procurement stated that
related questions go far beyond the scope of
the procurement process and those questions
are outside of the authority of the Purchase
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Lega would be here representing Procurement.
If that were the case, we might have had --
might have had an attorney, or at least
somebody who is assisting us with that. That
should be in your -- in your rules that there
always will be an attorney here, because |
wouldn't have known that.

Thereis one -- there are -- there
are acouple of -- there are a couple of
itemsin this process. We met with
Mr. Clay Bailey (phonetic) prior to him being
put on the RFQ committee because we knew he
was friends with Fort Negley, because we
wanted to get information or input from all
interested parties. And he gave us some very
good discussions [sic] and very good input.
Now, part of -- part of the RFQ

committee selection process was if you'd been
approached by members of people soliciting,
you should inform the comm- -- the people
making the selection. | don't know if
Mr. Bailey (phonetic) did that. If he did,
would that have recused -- would that have
forced him to recuse himself from being on
the committee?
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We also asked for an audience with
Mr. Colby Sledge to discuss with him asa
councilman of this area, to get hisideas
about what he wanted. He refused to meet
with us. Herefused to meet with us. He
said, "Everything's up to the Selection
Committee." Why would a council member
representing that community refuse to meet
with one of the proposers for one of the
biggest projectsthat isgoingto goin
history?

The RFQ participation was greater
number of affordable housing units, yet this
was not arequirement for the RFQ [sic]. RFQ
participants were graded on appearing to be
funded, yet this was not a requirement of the
RFQ.

Diversity scoring, we have no idea
about this matrix system that was used, and
wed like to have that back. And, again, |
consider it amost an insult that Mr. Gossage
would say, "l don't care what his minority
statusis. He'snot aminority.” That
really, redly, really is upsetting to me and
it should be to you, especially when | ook

© 00 N O U~ W DN PP

e e e
aa »h W N P O

16
17
18
19
20
21
22

24
25

Page 91

responding party be listed on the top of the
RFQ. It wasn't Mathews Group, it was Cloud
Hill Partnership. Mathews Group should have
been listed on the RF- -- on the submittal.
There's no indication Procurement
obtained the value of the property that
Nashville Adventure Park was considering it
aspayment initsfina calculations. We
don't think that Metro Properties was ever
conferred with on this momentous task, and
they're the ones who have the expertise to
evaluate and give their opinion on these
properties. We believe that Metro Council or
acommittee within Metro Council and Metro
Properties and the Tax Assessor should have
been consulted before this RFQ was put out.
And, again, | will tell you that
we -- we had in our proposal agift, in lieu
of cash, of park property in other locations
that could have been developed to make up for
some of the 4,500 acres that Metro Parksis
trying to obtain. We were not given anything
for that. We also had money to pay to -- for
development of Fort Negley. Cloud Hill was
going to put up $7 million up front for
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across thistable and | see DBEs all over the
place.

Except for you, Mr. Potter.

Experience scoring, not accurate.

I'll reiter- -- reiterate, | was not allowed

in the -- in the protest hearing to give the
experience of my team, which was adiverse
group, including an Indian who's a structural
engineer who's listed as a minority;
including Don Hardin, Construction
Management, who is listed as a minority;
including Roger Ligon of IFC Builders, who's
listed asaminority. Were these people
taken into consideration as part of the
Diversity score as part of my team and only
got fourth place? Who else had such
diversity on their team? | had women. | had
Indians. | even had one guy whao's an
American-Indian who is registering; who is
not officially minority, but heis based on
his heritage.

S0 paperwork ain't always what it
needs to be because it's obvious that if
Cloud Hill Partnership did not have to be an
entity, even though it was required that the
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infrastructure improvement, but they would be
getting that back through the course of this
lease, and then they would -- after that,
then they would pay towards -- towards their
lease payment. Soisthat a--isthat a
profit for Metro and us as citizens, or isit
not? That was not evaluated. But they
appeared to be fully funded.

Now, since this thing has comein,
it's blown up al over town with protests
from the African-American groups, heritage
groups, from the -- UNESCO wantsiit to be
cat- -- declared a site, a heritage site,
international heritage site. So it's a good
thing that we have opened -- opened this up
to the public to -- to comment on. But,
again, | think we can do the right thing here
very soon and make sure that this process, if
you guys so deem, can be redone and done
properly and done with proper oversight and
done with some accountability on how the
scoring was done.

MS. ODNEAL: Okay. Thank you.

| think you just madeit.

MS. ALEXANDER: Y eah, 26 seconds.
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MS. ODNEAL: Sowell -- doyou
guys want to take a break --

MR. POTTER: Yes.

MS. ODNEAL: -- or would you be
interested --

MR. POTTER: Yes, please.

MS. O'DNEAL: You do want to take
the break? Okay. We will take afive-minute
break, and then the interested parties, if
they went to present, will have an
opportunity to come to the table to provide
any presentation they may have to the
committee.

Do you-al have -- do you guys
have a presentation?

MR. MATHEWS: Just avery short
statement.

UNIDENTIFIED SPEAKER: Thirty
minutes or |ess.

MS. ODNEAL: Thirty minutes or
less? Okay.

Five-minute break and then welll
reconvene.

(Brief recess observed.)

THE APPELLANT: I'dliketojust
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MR. MATHEWS:. My nameis Bert
Mathews with The Mathews Group, and | just
have a short -- very short statement. | want
to say that we stand behind our proposal and
by -- behind our experience. We're very
proud of the team that we've brought to this
Request for Qualifications. We're very proud
of the work and our history in Nashville.
We're proud of each element of our submittal.
We appreciate the time of the Board that
you've taken to listen to this and the time
of the Evaluation Committee. And hopefully
we're looking forward to moving ahead.

So thank you very much for your
time.

MS. ODNEAL: Okay. That wasvery
brief. Thank you very much.

I'm going to go to the
deliberation portion -- Discussion and
Deliberation by the Board portion of this.

But before we open it up for the committee to
begin with their questioning, Nikki, can you
address Mr. Sandhu's question regarding the
interested party presentation?

MS. EKE: It's appropriate for the

© 00 N O U~ W DN PP

N NN NNRRRRRR R R R R
A W N PFP O O 0W0WNO OO PN W NP O

25

Page 94

state one thing for the record, if | may?

MS. ODNEAL: Okay.

THE APPELLANT: May I?

MS. ODNEAL: Yes, you may.

Let me just reconvene the meeting.

I'd like to reconvene the Appeals
Board from a break.

And, Mr. Sandhu, you said you
wanted to state one other thing?

THE APPELLANT: Yeah, just
regarding interested parties. | think if you
look in the procurement rules, it doesn't
alow in--inyour ownrule, | don't -- |
didn't see where it allows interested parties
to comment during this, but | think -- | have
no problem with that. | think if interested
parties are alowed to comment, then | think
other stakeholders should also be allowed to
comment, if they wanted to. If they can't do
it at this venue, then they sh- -- they --
they're written or e-mail responses should be
accepted as part of thisrecord for this.

MS. ODNEAL: Okay. WEe'l address
that during deliberation, okay?

With that....
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Board to allow those entities that submit a
proposal to make a presentation today because
they are interested -- they're legal
interested parties in these proceedings.
Individuals that did not submit a proposal,
thisis not the venue for them to make
presentation. Because, again, the role of
this board is pretty limited as to whether
the solicitation was conducted in accordance
with applicable law. So there are other
avenues outside of this Board for those that
may have agenera interest, or that did not
submit a proposal, to make their views known
to other entities. They may consider this
matter in the future, but thisis not the
appropriate avenue for that.

MS. O'DNEAL: Thank you very much.

And -- and -- and just one more
matter. Again -- and we talked about this at
the beginning of the session, but before we
begin our deliberations, | do think it's
worth repeating the responsibility of this
Board in terms of what we are assessing,
based on the facts that have been presented
to us today.
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MS. EKE: Yes. The-- therole of
the Board isto determine whether the
solicitation award was done in accordance
with applicable law and the terms and
conditions of the solicitation. So the Board
reviews the record and the relevant
information to determine whether the evidence
establishes that the award of solicitation
was done in accordance with applicable law.
If the Board determinesthat it was donein
-- in accordance with applicable law, the
Board can uphold the decision of the
Purchasing Agent. If the Board determines
that the award was not done in accordance
with applicable law, the Board can modify the
decision of the Purchasing Agent and remand
the matter to the Purchasing Agent for
further directions.

MS. ODNEAL: And--and | just
say that before we begin our deliberation
because it is not the responsibility of this
Board to assess the merits of any individual
proposal that was presented for the
Evaluation Committee. We are merely here to
assess the procurement process and whether
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question about a -- the plan and the question
about the ethnicity of the individuals. This
is not about business ownership. It isabout
the plan submitted, and that's what -- the
reason | say | don't care about it, because
it -- | care about the plan, and the plan was
done by the Procurement division conducted by
BAO by oneindividual, which is standard
practice for looking at Diversity Plans. And
I'm going to kind of look to Michelle because
she can probably best frame why that isthe
case.

MS. O'DNEAL: Wdll, I'll --it's
addressed -- just answer to best of your
ability, and then I'll bring in other parties
as needed.

MR. GOSSAGE: Okay. That'sthe
way it's been.

MS. WITTEMORE: Okay. And
financia --

MR. GOSSAGE: And on the
financial, the financial, |1 don't know why
it'sbeing called out as -- as being
processed outside the committee, because this
was not cost-submitted and evaluated
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laws have been followed. So before we begin
our discussion, | thought that that would be
worth noting.

So | am going to open this up for
discussion and who -- Nancy, you look like
you really want to jump in.

MS. WITTEMORE: Well, | had a--

MS. ODNEAL: I'm going to
recognize Nancy Wittemore.

MS. WITTEMORE: Thank you.

| have one clarification | need.

And, Jeff, | think you're the
person who probably needs to do this. But a
couple of timesit was mentioned that the
Diversity Plan and the Financial Plan was
done outside of the -- of the process. And
so if you will address how that's done and
why it's done, you know, so -- not that the
-- the evaluation team actually opensthe
cost, but why it's done in the way it's done.
And isthat -- why it's not -- considered
outside the process.

MR. GOSSAGE: Sure. Onthe
Diversity Plan -- and | want to clarify
something that was said earlier. Therewasa
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separately. It was, infact, adiscussion on
the proposal that came before the Board. It
was a consideration of cost as one of the
criteria. 1t was not -- and it wasn't cost
asit normally would be selling property and
looking at the cost. It was about the entire
financia plan for what was taking place.

And so that was -- that was discussed by the
committee, some with more knowledge than
others. But then other areas, you'd find
other people discussing things at a higher
level.

MS. WITTEMORE: But it was not
outside the process?

MR. GOSSAGE: It was not outside
the process.

MS. WITTEMORE: Michelle, do you
want to talk about diversity?

MS. O'DNEAL: Go ahead, Michelle.
Would you just speak to that from a general
sense, please, in terms of how the BAO scores
for Diversity?

MS. LANE: Yeah. Sotypicaly,
you know, a Diversity Plan or an Equivalent
Small Business, Service-Disabled Veteran
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Business Plan would be scored separately by
the Business Assistants Office to provide
kind of asingular view to ensure that all
responses are reviewed through asingle lens
and that you don't have all members of the
Evaluation Committee kind of bringing their
own perspective to the review of that,
because there are specific established
criterialisted in the solicitation. If we
say, you know, let's paint this room pink,
you know, five people may comein with five
different shades of pink, whereas here we're
looking at a singular approach as to how that
responseis being scored. And that isthe
standard practice.

The way that they are scored is
consistent with what is requested in the
solicitation. It does ask for specific
things such as their state of commitment, any
kind of strategic approaches to maximize
participation. And that is designed to
understand what their overall inclusion
strategy is, not ssimply looking at who the
owner isor just simply looking at the
businesses that would serve as subs. So that
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participation for Nashvilleis 2 percent.
Could you speak to that?

MS. LANE: Yeah. Soduring --
most recently in the fiscal year, Fiscal Year
'17, the City reported 9.17 percent minority-
and women-owned business participation. That
is based upon actual expenditures, aswell as
actual subcontractor expenditure. 1'm not
sure where the 2 percent came from. | have
heard some rumblings about 2.8 percent
African-American business participation. But
we look at the totality for those -- for our
approaches of minority business. We don't,
you know, just look at African-American or
Asian-American or Hispanic-American. Itis
the full scope of it when we report. So last
year it was 9.17.

MS. FAWKSONTON: Okay. Thank you.

MS. ODNEAL: Okay. Scott?

MR. POTTER: | have aquestion to
the fundamentals. Mr. Sandhu stated that the
process hadn't been stopped. So in the
procurement process, has the award been --
okay. So the award was made, appea was
lodged, the appedl is heard by the Purchasing
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was requested on four other items. But what,
if any, of the subs are unable to fulfill
their duties through the course of this
solicitation or the contract, the pursuant
contract, what kinds of actions would you
take to ensure that you maintain that
strategic approach throughout the life of
contract, rather than perhaps saying: "We
lost the subs, and that was our plan." What
are you doing to ensure that you have the
continuity throughout the life of contract?

MS. ODNEAL: Does that answer the
guestion, Nancy? I'm going to just start
down here.

Monica?

THE APPELLANT: May | add?

MS. WITTEMORE: We're going to
recognize the ch- -- the Board members and
their questions first, okay?

MS. FAWKSONTON: This may be more
of acomment, because | think looking outside
of the processis not the same thing as
looking at a process that isimperfect,
right? But would you speak to -- Mr. Sandhu
mentioned a couple of times that the minority
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Agent, and now we're at the Appeals Board
hearing. So we're still in the process.

MR. GOSSAGE: From the time of the
filing of the protest, the contracting
process would stay. The contracting, of
course, was led by Procurement. We were not
involved init. The Mayor's not part of that
negotiation process, so that's -- needs to be
broken away because that seemsto be
something we're pointing to. Asof July 1,
there had been no negotiations, no contract
development taking place. I'll let
Michelle --

MS. LANE: As of today, the same
istrue.

MR. GOSSAGE: -- enter anything as
to --

MR. POTTER: Okay. Andfrom
Nikki, I'd like you to give counsdl to this
-- to my question that we're not able to
discuss or question the RFQ); the RFQ stands
alone as the Procurement Appeals Board?

MS. EKE: You haveto -- in order
to make any decision that challenges the RFQ
that was issued, you'll need to find that

Freedom Court Reporting, Inc

877-373-3660





AppealsHearing

27 (105 - 108)

© 00 N O U~ W DN PP

N NN NNNRRRRRRR R R R
a A WO NP O © 0N O U W N - O

Page 105
that RF- -- RFQ contained illegality. So
there was something in that RFQ that was not
done in accordance with applicable law. And
there has to be evidence presented that
indicateswhat isit in this RFQ that was not
done in accordance with applicable law.

MR. POTTER: And we -- we don't
have authority to question the members of the
committee, the Selection Committee?

MS. EKE: Wéll, thisisnot a
trial, atestimonial proceeding where
parties, appealing parties, get to question
and then cross-examine witnesses. Thisisa
quasi-judicial appellate body that reviews
basically the parties that are part of this
proceeding, make presentations, present
documentations, and then you make a decision.
But there is no process for the parties to
Cross-examine witnesses, question witnesses.
Thisis not what the -- it's not the
appropriate proceeding for this body because
it'snot atrial body.

MR. POTTER: Okay. | may have
some follow-up questions.

MS. ODNEAL: Okay. Ms. Donegan?
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MS. DONEGAN: That'sal | have.

MS. ODNEAL: Okay. You guysare
going to have to bear with me because | have
lots of questions.

Mr. Gleason --

MR. GLEASON: Yes.

MS. ODNEAL: -- canyoujoin us
at the table for my question -- questions?

| want to specifically havejust a
short conversation regarding Mr. Sandhu's
discussion about him being a minority and
that -- the evaluation being done based upon
the business plan, okay, the Diversity Plan.
Canyou just -- in termsfor this Board, |
want you to distinguish that for this Board
so we have an -- we have absolute clarity
about what that distinguishing factor is
between those two. Because| listened to his
remarks carefully, and | think we should be
very careful and make sure that we understand
with absolute clarity what we're saying here
in terms of that component of the scoring,
okay?

MR. GLEASON: Okay.

MS. ODNEAL: Soif you would
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MS. DONEGAN: One guestion's
already been answered as far as the finance
and diversity outside the committee; you've
answered that.

And my other questionis, isit --
is the consensus scoring with a score, is
that the norm on all of your....

MR. GOSSAGE: Yes. The bringing
together for discussion for consensus scoring
isastandard practice, and | -- we've been
doing it for years. They've actually
discussed -- some people have different
strengths in those -- on those teams. That's
intentional. And asthey discussit, they
come up with a consensus score. The
individual conducting it will actually key in
the score, and they can see it on the screen.
The end result is the printout of the scores
that we held up earlier. So -- and that's
the standard practice.

MS. DONEGAN: Sofor thisRFQ, as
the many before it, it's the same procedure?

MR. GOSSAGE: Yes.

MS. LANE: Yeah.

MR. GOSSAGE: Absolutely.
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explain to the Board, 1'd appreciate it.

MR. GLEASON: As mentioned by
Jeff, the Diversity Plan is not looked upon
-- we don't look at the ethnicity, race or
gender of the prime contractor. It's based
off of the narrative that they submit, the
information that's asked in the solicitation,
those high points. What is their commitment
to small business, how they -- how they plan
to maximum their reporting, and so forth.
Within that, we look at their responses, and
it's based off of amatrix that's -- across
the Board that everybody is evaluated on.
And points are associated based on that.

MS. O'DNEAL: Okay. Socan-- do
you have arecollection as to what was
included in their plan?

MR. GLEASON: Therewasan
expressed commitment to being -- to utilizing
-- for diversity. However, when you get to,
you know, any expressed interest asto their
past performance or anything like that, there
was no interest mentioned as to any known
work or how they've done with minority
utilization prior to -- they briefly touched
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on the outreach, how they planned to bring in
diverse businesses, based on the list that
was presented, those that they proposed to
utilize.

Other than that, there was nothing
€lse asto any assistance or anything like
that that they're going to use or provide
those individuals.

MS. ODNEAL: And how -- how was
that distinguished from another firm that
received a higher score?

MR. GLEASON: It wasclearly laid
out in their proposal.

MS. O'DNEAL: Canyou bealittle
more specific?

MR. GLEASON: They just hit --
they planned on -- for instance, if it was
something on outreach, they planned on
publicizing it in the newspaper, having small
venues where those subcontr- -- interested
subcontractors would comein. They would
provide that assistance with understanding
what they're actually going to do with the
bid packages that they may let out to these
individuals, how they plan to report their
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-- someone -- | would like for someone to
summarize for me what requests were received
and -- and where we stood in terms of turning
over that documentation.

And | don't know who's best to
take that question. | want to make sure that
-- that we did what we were supposed to do.

MS. AMOS: So | know that
Purchasing received what appeared to be some
discovery. It wasinterrogatories mixed with
Requests for Production of Documents. Ina
good-faith effort to respond to Mr. Sandhu,
Jeff Gossage presented the documents that he
could identify, along with Terri Troup, even
though it was discovery and it wasn't a
public records request.

MS. ODNEAL: So that was the
thousand-page --

MS. AMOS: Yes.

MS. ODNEAL: -- document that he
was --

MS. AMOS: And that was released,
| think, maybe three days or two days before
the protest hearing. It was-- we -- we
treat public records requests separately than

© 00 N O U~ W DN PP

N NN NNRRRRRR R R R R
A W N PFP O O 0W0WNO OO PN W NP O

25

Page 110

subcontractor utilization back to Metro.

There's a portion in there about
prompt pay, are they committed to prompt pay.
| mean, these firms have identified those
that got the points. And as stated, no one
that -- no prime that submitted a business
plan got the five points.

MS. ODNEAL: Okay. That's
helpful for me.

Do any of the Board members need
any more clarification on that? | just
wanted to make sure that we had that
discussion.

Okay. Do y'dl have any more
guestions of Bryan?

(No response.)

MS. ODNEAL: No? Okay.

My -- my second question, and |
don't -- | don't really know who to address
thisto, but | want to address the public
information and document requests that were
submitted in various forms and at various
times over thislast few months. Legal
received one request, | think, and | think
Purchasing received a different request. |
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something that was part of the protest. It
was -- | mean, we have seven business days by
State law to respond to those, and it was
responded to in accordance with State law.

MS. ODNEAL: Do you have anything
to add to that? Isit --

MR. GOSSAGE: No. The question --

MS. ODNEAL: Isthere anything
that was outstanding from that list of
requests that he did not receive or have
we --

MR. GOSSAGE: It'sbeensolong, |
could not tell you what documents were sent
inthat. | don't have away to go back and
look at those. | do know that we sent
everything that we could identify to them. |
sent more than | was advised to do so. | got
my hand slapped alittle.

And there were questions like: "I
want the scoring done by the individuals of
the Evaluation Committee." | cannot produce
what does not exist. And that's the kind of
guestions that continued to comein.

There were a so questions about
the Mayor meeting with individuals or

Freedom Court Reporting, Inc

877-373-3660





AppealsHearing

29 (113 - 116)

© 00 N O U~ W DN PP

N NN NNNRRRRRRR R R R
a A WO NP O © 0N O U W N - O

Page 113
guestions about surveys and studies. The
Procurement department does not manage the
departments and require of them documents
that are outside of our role. If you're
redefining the procurement role, that's
interesting. We only can ask for information
from the departments, and the departments
supply what they have. And if we're not
supplied that, we can't give what we don't
have. It'sthat smple.

MS. O'DNEAL: Does anyone have
follow-up on that? | may come back to that
in amoment.

Okay. My next question hasto do
with the RFQ, and | think you've stated this,
but | just want to say this for the record.

In terms of the -- everybody -- every firm
had access to the same information at the
same time?

MR. GOSSAGE: That is correct.

MS. ODNEAL: Andif there were
potential flaws in an RFQ, there was an
opportunity to raise red flags and to ask
guestions during the processif afirm felt
like something was not correct in the
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MS. ODNEAL: -- at the same
time --

MR. GOSSAGE: Sametime--

MS. ODNEAL: -- and the same
opportunity to respond?

MR. GOSSAGE: Yes.

MS. ODNEAL: Ms. Lane?

MS. LANE: | think it'sfair to
note, also, that built into solicitations,
al solicitations that weissueis an
acceptance of the request for the RFQ asit's
written, and that acceptance was attested to
by all the offers.

MS. ODNEAL: Does anyone want to
jump in here? Because I'm going to keep on
going.

MS. WITTEMORE: | have aquestion.

MS. ODNEAL: Okay.

MS. WITTEMORE: Mr. Sandhu, you
spoke about a conflict of interest on one of
the committees. And I'm not real clear on
what that conflict of interest, who that
person is and which committee you're --
you're speaking to. Can you clarify that for
me, please?
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process? And did that happen during the
process?

MR. GOSSAGE: Yes. The same set
of questions.

MS. ODNEAL: Okay.

MR. GOSSAGE: Wedid have
guestions raised.

MS. ODNEAL: But interms of the

initial RFQ period, were there any concerns
that -- prior to this proposal being
submitted, in terms of any of those issues?

MR. GOSSAGE: There were questions
asked for which we could not supply
documentation because we didn't have that.
That -- if that's what you're asking. Was
there a protest of the solicitation -- which
has happened in the past. We had a protest
before it ever cameto fruition. There was
no protest filed prior to that.

MS. ODNEAL: I'mjust trying to
make a determination asto every -- every
potential bidder had access to the same
information --

MR. GOSSAGE: Exactly the same
information.
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THE APPELLANT: Well, we
considered a couple of conflicts that, you
know, one -- one to grasp on would be
Clay Bailey. He was on -- appointed later.
We were initially told there were going to be
three and then five and then seven committee
members. So committee members were added,
and Mr. Clay Bailey was added after we'd
already had discussions with him about our
proposal, long, drawn-out discussions with
him. So | don't know if he ever mentioned to
the folks that proposed him that he already
had discussions with us and the other members
of the proposers. And | don't know if that
-- if that's allowed or not.

And | also think Mr. Sledge, who's
the councilman for the district, refused to
meet with us. But he was also employed by
the PR firm for another partnership. And
also the PR firm for Metro Parks, McNeely,
Pigott & Fox. And for them to -- for himto
-- if he -- if he refused to meet with
everybody, then | understand that, but |
think for him to refuse to meet with us when
it'sin hisdistrict kind of makes me a
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little suspicious of exactly what's going on.

MS. WITTEMORE: So | will ask
Legd if this constitutes a conflict of
interest asit relates specifically to this
procurement?

MS. EKE: WEéll, therehasto bea
conflict that disqualifies an individual from
participating as part of the -- amember of
the Evaluation Committee under the law. So
it hasto be aconflict that is-- risesto
the level as defined by law. Such conflicts
may include someone who has a controlling
ownership interest in an entity that
submitted a proposal aso being a member of
the Evaluation Committee or someone having an
evaluation interest in someone that submitted
aproposal and failing to disclose that, and
then being a part of -- amember of the
Evaluation Committee.

Again, it just can't be
alegations. There hasto be materia
evidence presented that demonstrates a
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accusing --

THE APPELLANT: No, I'm not --
I'm --

MR. POTTER: Areyou making that
statement?

THE APPELLANT: No. I'mjust --
you know, thereis[sic] various items here
that just don't feel right to me. And | know
feelings have nothing to do with it. | have
to have evidence. | don't have any of that.

MR. POTTER: Okay. | wanted to be
clear on that.

THE APPELLANT: So -- yeah.

MS. O'DNEAL: That it, Nancy?

MS. WITTEMORE: Uh-huh.

MS. ODNEAL: You good?

MS. DONEGAN: Uh-huh.

MS. ODNEAL: | want -- | have
another question, and | think it'sfor Legal.
And -- and most of these are just in terms of
me just getting clarification --

THE APPELLANT: | -- | -- | need
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Again, acouncil member refusing
to meet with someone, that's not -- there's
no law that requires a council member to meet
with somebody from -- that's a proposal. So
there has to be material evidence presented
that shows that thereisalegal conflict as
defined by the law, as opposed to allegations
made, allegations of feelings or
suppositions, et cetera.

THE APPELLANT: If | may?

MS. ODNEAL: Yes, I'll recognize
youl.

THE APPELLANT: | think Mr. Sledge
did appoint or recommend an appointment to
the members of the Selection Committee. So
that should be also considered becauseit'sa
-- that -- I'll just leave it at that, that
he did recommend Evaluation Committee
members.

THE COURT REPORTER: I'm sorry,
speak up --

MR. POTTER: That presumesill
intent on his part, so is that what you're

23 conflict under the law, and that the -- and 23 t0 --
24 the person would be prohibited under thelaw |24 (Unintelligible overlapping.)
25 from being a member of the Evaluation 25 THE APPELLANT: | need to ask one
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Committee. So merely allegations are just guestion.
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MS. ODNEAL: Yes.

THE APPELLANT: Ms. Eke said that
it'sabout legality. | thought that the
legality part of it would not come at the
level of this process and should not be at
thislevel of the process. Thisis not about
legality. Thisisabout the process. And
it's not about whether the process was
following the legal course, but it was
following what is the correct course within
the Code and if there's accountability. And
it's not always accountability when you look
at legal. If it's always been done this way,
then you can say it's always been done this
way, so we're going to continue always doing
it thisway. And that's where the problem
lies, isit's always been done thisway. And
then that is why when we have 15 percent
African-American participation, the
population is down. Y ou have 2 percent
African-American participation in building
thistown. And the 9.1 percent participation
by minority/disadvantaged businessesis
skewed against the true minoritiesin this
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town.

MS. ODNEAL: Okay. Didyou --
did you need to respond?

MS. EKE: Wdll, | just want to
elaborate what the standard in the Codeis
that is specified in the Metropolitan Code of
Laws astherole of thisBoard, and that is
to determine whether the solicitation award
was done in accordance with applicable law.
S0 -- so the issue remains what -- any
alegations, they must be shown how what was
done was not done in accordance with
applicable law, and that is the role that's
been given to this Board by the -- the
Metropolitan Council through the ordinance
that's set forth in the Code, to determine
whether the solicitation and award was done
in accordance with applicable law, which
would include constitution, statutes,
procurement code, procurement regulations,
and the terms and conditions of the
solicitation.

MS. ODNEAL: Agree. And that's
why | really want to be deliberate on --
we've heard alot today, and | want to make
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clarification to assure full understanding of
and responsiveness to the solicitation
requirements.”

And so that is aprocedure that's
allowed for in the Code in regards to those
entities who submit proposalsto be
reasonably suscept- -- susceptible of being
sel ected.

MS. O'DNEAL: Okay. The next
point of discussion that | heard was the
notion that the committee met -- I'm para- --
I'm just repeating what | heard -- in secret
in terms of their deliberation and that that
was not an open meeting. So I'm going to go
to the lawyer again in terms of what is
permissible in terms of when that information
becomes public and what -- and the notice
regarding those deliberations.

MS. EKE: Okay.

MS. ODNEAL: Okay?

MS. EKE: Of course, the
Procurement division is bound by State law in
the manner in which they handle this RFQ.
Under the Open Records Act, it specifi- --
specificaly states that "proposals and
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sure that everything that's come up in these
discussions are discussed by this Board
today.

The next item that | heard during
this discussion was this notion of the
committee shortlisting the group in terms and
-- and only two firms being permitted to move
forward in the process and other firms not
being able to present to the Board or to move
to that next level. And | also want to speak
to the legality of that.

Again, I'mjust -- | waswriting
notes along because | wanted to make sure
that every issue was addressed for the Board
today.

So, Ms. Eke, could you summarize
that?

MS. EKE: Yes. I'll actually read
aportion of the Code that addresses this
issue and that is at 4.12.040, Subsection F,
and it saysin relevant part that:

"Discussions may be conducted with

responsible offerors who submit proposals
determined to be reasonably susceptible of
being selected for award for the purpose of
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statements of qualifications received in
response to a solicitation and within the
records, including but not limited to
evaluations, names of Evaluation Committee
members, and all related memoranda or notes
shall not be open for public inspection until
the intent to award the contract to a
particular respondent is announced.”

So that confidentiality is
required by State law during the process --
during the process when the proposal is being
evaluated.

MS. ODNEAL: Okay. My next point
that | wrote down is that there was a notion
presented that we should have disclosed the
scoring, not the scoring of points, but the
scores process and how those scores would be
compiled in terms of -- of how that's done.

I'm not aware of arequirement
that we disclose a scoring process within an
RFP in the laws, that we disclose the point
-- the point assignments.

MS. EKE: Yeah, the RFP did
contain the factors that are going to be
evaluated as part of the RFP process and the
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points to be recorded as those factors. And
that's what -- that is consistent with law,
that the factors to be evaluated will be
disclosed. And that was contained in the
RFP.

MS. ODNEAL: Okay.

MS. EKE: It saysthat: "The
Request” -- the Metro Code saysthat: "The
Request for Proposal shall state the relative
portion of price and other evaluation
factors.”

And -- and the RFP did have a
section that set forth the factors and their
relative importance.

MS. O'DNEAL: Okay. I'm going to
go through my notes and see if any other
committee members want to jJump in here.
Again, | wastrying to make note of all
points being made that might be related to
current laws and processes.

MR. POTTER: I'll ask the
Purchasing Agent if the --

MS. O'DNEAL: Which one?

MR. POTTER: Mr. Gossage.

MS. ODNEAL: The prior Purchasing
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into -- into something that's so codified
because there's so many different ways that
this RFQ could be addressed and answered.
And subsequently, the way it was evaluated
seemed to be, to me, not consistent across
the board.

So you can say: "Well, yeah, they
followed al the legalities and they followed
al the requirements of they've always done
it thisway and "it's always been done like
this," but where isthe process? Whereis
the accountability for that process? Nobody
has asked me about -- nobody has asked to --
to produce or at least testify that there was
no scoring -- there were no comments, there
were no notes from any of the Evaluation
Committee members that discussed this.
There's no -- there were no recordings made
in there, and none of -- it's beyond me to
think that nobody in that Evaluation
Committee or none of the people who were --
who were monitoring this Evaluation Committee
made any notes or made any comments to come
up with a consensus. It's beyond me to come
up with a projects that's worth hundreds of
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Agent.

MR. POTTER: -- the-- al the
proposals were submitted timely?

MR. GOSSAGE: Yes.

MR. POTTER: And they were
qualified to submit?

MR. GOSSAGE: Yes.

MR. POTTER: Okay.

MS. O'DNEAL: | think those are my
guestionsin terms of....

Mr. Sandhu, | do want to come back
toyou. Do you think that | have summarized
for the Board the items that need to be
considered by this Board in terms of the
Purchasing laws and rules and processes?
Again, without regard to the subjective
nature. But have -- have we missed anything
that the Board needs to have a discussion
about before we continue?

THE APPELLANT: Yes. | --1 think
it'simportant to realize that we can hide
behind the legal language of how the Codeis
written and say that everything was done per
code and per regulation, but thiswas not a
process that necessarily can be pigeonholed
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millions of dollars, that there's no
accountability on how the selection was made.

So the legality of this
documentation and the RFQ can say that the
whol e process was done within the bounds and
the -- of the Code and the regulations and
the law, but where is accountability of that?
Where is that accountability of that?

Okay. Andinthe RFQ, I think it
also did say that the -- the whole process
was going to be evaluated by the Selection
Committee, and now we're finding out that
35 percent of the evaluation was done outside
of that committee. So that -- that | think
inthe RFQ ismy -- istheway | read it does
not seem to jive with what he said, that it
can go outside for -- for part of the process
and evaluation.

MS. ODNEAL: Just aremind- --
reminder what is within the purview of this
Board's decision today, isit has to do with
the legalities and the --

THE APPELLANT: | think the
legalities come at the next level, right?

Y eah.
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MS. ODNEAL: Soif there'sno
more questions, I'll entertain amotion
from....

MR. POTTER: | make the motion
that the Purchasing Agent's decision be
upheld.

MS. WITTEMORE: | second.

MS. ODNEAL: Okay. Any
discussion?

(No response.)

MS. ODNEAL: Okay. All infavor?

MR. POTTER: Aye.

MS. WITTEMORE: Aye.

MS. DONEGAN: Aye.

MS. O'DNEAL: Any opposed?

(No response.)

MS. O'DNEAL: Motion passes.
Purchasing Agent's decision stands.

(The proceeding concluded at
3:58 p.m.)
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          1              MS. O'DNEAL:  I'm going to call



          2   the meeting to order for the Procurement



          3   Appeals Board Hearing.  For the record, I'd



          4   like to let everyone in the room know that we



          5   do have a court reporter here today, and she



          6   will be taking notes and doing the



          7   transcription of today's events.  So if



          8   you're called upon to speak, please identify



          9   yourself so that she knows who is speaking



         10   and she is able to take note of that in her



         11   notes.



         12              With that, first of all, I would



         13   like to turn this over to Nikki Eke just for



         14   -- to do a reading of the appeals decision



         15   announcement.  And Nikki Eke represents me



         16   today as the attorney for the Procurement



         17   Appeals Board.



         18              MS. EKE:  Thank you.



         19              Appeals -- Appeal of Decisions



         20   from the Procurement Appeals Board.  Pursuant



         21   to Section 2.68.030 of the Metropolitan Code



         22   of Law, please take notice that decisions of



         23   the Procurement Appeals Board may be appealed



         24   to the Chancery Court of Davidson County for



         25   review on that common law writ of certiorari.
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          1   Any appeal must be filed within 60 days after



          2   entry of a final decision by the Board.  Any



          3   person or other entity considering an appeal



          4   should consult with an attorney to ensure



          5   that time and procedural requirements are



          6   met.



          7              MS. O'DNEAL:  And then second of



          8   all, I would like for Ms. Eke to prepare a --



          9   present the announcement for the specific



         10   appeal to be heard today.



         11              MS. EKE:  Before the Procurement



         12   Appeals Board today is the appeal of



         13   Nashville Adventure Park, Inc., regarding the



         14   intent to award issued with respect to



         15   RFQ 969636 rehabilitation and lease of Greer



         16   Stadium property.  After an administrative



         17   hearing, the Purchasing Agent dismissed the



         18   protest filed by Nashville Adventure Park.



         19   Nashville Adventure Park has appealed the



         20   Purchasing Agent's determination.



         21              MS. O'DNEAL:  Okay.  Before we



         22   begin the presentations, I would like to walk



         23   through the instructions of -- of how today's



         24   session is going to go.  And you may wish to



         25   take notes.  And there are also handouts that
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          1   are available in the room in terms of time



          2   that will be allotted for each party.



          3              First of all, we have an initial



          4   presentation by the Purchasing Agent, and



          5   that shall be limited to 40 minutes.  And



          6   then that will be followed by 40 minutes from



          7   the appealing party.  And after that, we will



          8   have an opportunity for a rebuttal from the



          9   Purchasing Agent, which will be limited to



         10   30 minutes, as well as the Appellant.  And



         11   then at the end of that, we will give an



         12   opportunity for other interested parties to



         13   present any information that they may have to



         14   this board, that they wish to be considered.



         15   And then the Board will deliberate and make a



         16   determination as to -- as to the result of



         17   today events.



         18              The only -- I would ask you that



         19   during the time for -- we do have a



         20   timekeeper back here -- during that time,



         21   that there not be any interruptions of



         22   anyone's remarks, because we want to be



         23   respectful of each person's allotted time.



         24   And you will have an opportunity to rebut any



         25   remarks made in that second portion of
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          1   today's hearing.  So once again, I would ask



          2   that there be no interruptions during that



          3   process as people present.



          4              Okay.  Are -- are there any



          5   questions in terms of process?  And then I --



          6   I'm going to do introductions next.  Are



          7   there any questions in terms of the process?



          8              MS. WITTEMORE:  Well, I -- I would



          9   like for either you or Nikki to speak



         10   specifically about the -- the authority of



         11   this board and that it's really about the --



         12   the procurement process --



         13              MS. O'DNEAL:  Okay.



         14              MS. WITTEMORE:  -- is what we can



         15   address, not all the other issues that are --



         16   that are, you know, on this issue.



         17              MS. O'DNEAL:  Okay.  We'll do



         18   that.  Why don't we really quickly, just



         19   because she may not know who you are, Nancy.



         20              MS. WITTEMORE:  Okay.



         21              MS. O'DNEAL:  Let us go around the



         22   table so that everyone knows who everyone is



         23   at the table.  I'll start down here at the



         24   end.  First of all, we'll be introducing the



         25   members of the Procurement Appeals Board.
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          1              MS. DONEGAN:  My name's



          2   Michele Donegan, and I'm Director of the



          3   Department of Emergency Communications.



          4              MR. POTTER:  My name is



          5   Scott Potter.  I'm the Director of Metro



          6   Water Services.



          7              MS. O'DNEAL:  Talia Lomax-O'dneal.



          8   I'm Finance Director, and I serve as the



          9   Procurement Appeals Board Chair.



         10              MS. EKE:  Nikki Eke, attorney for



         11   the Procurement Appeals Board.



         12              MS. WITTEMORE:  Nancy Whittemore,



         13   Director of General Services.



         14              MS. FAWKSONTON:  Monica Fawksonton



         15   Executive Director of Metro Sports Authority.



         16              MS. O'DNEAL:  Okay.  Those are the



         17   members of the Appeals Board.  And then the



         18   staff here?



         19              MS. LANE:  My name is



         20   Michelle Hernandez-Lane.  I'm Chief



         21   Procurement Officer for the City of



         22   Nashville.



         23              MR. GOSSAGE:  Jeff Gossage.  I



         24   served as the Purchasing Agent between



         25   January 20- -- 2005 and June 17th -- July the
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          1   -- yeah, June 17th.  I now have moved to MNPS



          2   to 1 and transitioned to Lie-1 (phonetic).



          3              So I was the Purchasing Agent



          4   during the period of the solicitation and the



          5   protest hearing.



          6              MS. AMOS:  My name's Macy Amos



          7   from Metro Legal.  I'm representing the



          8   Purchasing Agent.



          9              MS. O'DNEAL:  We -- we need the



         10   people at the table.



         11              THE APPELLANT:  Sandhu with



         12   Nashville Adventure Park.  Sandhu with



         13   Nashville Adventure Apartment, Appellant.



         14              MR. CANT (phonetic):  Will --



         15   William Cant, consultant for Nashville



         16   Adventure Park.



         17              MS. O'DNEAL:  Does anyone else in



         18   the room wish to introduce themselves at this



         19   time?



         20              (No response.)



         21              MS. O'DNEAL:  Okay.  With that, I



         22   will turn it over to Nikki, and she will



         23   summarize for everyone in the room the



         24   responsibility of this board.



         25              MS. EKE:  Sure.  The role of the
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          1   Board today as set forth in the Metro Code is



          2   to determine whether the solicitation award



          3   was done in accordance with applicable law



          4   and the terms and conditions of the



          5   solicitation.  Applicable law includes the



          6   constitution, statutes, procurement code and



          7   procurement regulations.  The Board reviews



          8   the record and relevant information to



          9   determine whether the evidence establishes



         10   that the award or solicitation was in



         11   accordance with applicable law.  If the Board



         12   determines that the award was in accordance



         13   with applicable law, the Board can uphold the



         14   decision of the Purchasing Agent.  If the



         15   Board determines that the award was not in



         16   accordance with applicable law, the Board can



         17   modify the decision of the Purchasing Agent



         18   and remand the matter to the Purchasing Agent



         19   with further directions.



         20              MS. O'DNEAL:  Okay.  Nancy, did



         21   that address your question?



         22              MS. WITTEMORE:  I just want people



         23   to be clear on what our authority is today.



         24              MS. O'DNEAL:  Okay.  Okay.  With



         25   that, we will move into the presentations.
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          1              THE APPELLANT:  I have a question.



          2              MS. O'DNEAL:  Okay.



          3              THE APPELLANT:  I have some



          4   questions early.



          5              MS. O'DNEAL:  Okay.  Is -- is it



          6   -- does it have to do with this procedure?



          7              THE APPELLANT:  Absolutely.



          8              MS. O'DNEAL:  Okay.



          9              THE APPELLANT:  The reason I asked



         10   for attendees, especially Mr. Zak Kelley, is



         11   that he is officially designated as Public



         12   Records Request Coordinator for your



         13   department and the different divisions within



         14   your department.  We have made numerous



         15   requests for documentation that we felt were



         16   unfulfilled and not responded to and not



         17   responded to in writing.



         18              At the last letter that was sent



         19   to us setting this meeting, prior to that



         20   last letter, we had again requested the



         21   documentation, and we requested a meeting



         22   before the hearing date was set.  We got no



         23   response other than here are the dates we



         24   have, take one, with the additional caveat



         25   added to that from Ms. Judy Caplan, that the
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          1   request for documentation was being forwarded



          2   to the Metro Clerk's office.  I want you-all



          3   to know that the Metro Clerk's office is not



          4   responsible for your documents.  That is the



          5   responsibility of Mr. Zak Kelley.



          6              So before this board now, I'm



          7   officially going to ask Mr. Zak Kelley or



          8   whoever is in his stead to provide us those



          9   documents, okay?  And I will show you, as is



         10   required by the law, my driver's license and



         11   my passport, if that is necessary



         12   (tendering).



         13              So, again I will say that we have



         14   not been provided -- and Ms. Eke should be



         15   familiar with that -- the documentation that



         16   we need to properly prepare for this appeal.



         17              That's my driver's license



         18   (tendering).



         19              MS. O'DNEAL:  I think this



         20   question is for you.



         21              MS. EKE:  Well --



         22              THE APPELLANT:  Now, the second



         23   question I have --



         24              MS. O'DNEAL:  Oh, there's two?



         25              THE APPELLANT:  This is for all of
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          1   you.



          2              MS. O'DNEAL:  Okay.



          3              THE APPELLANT:  If you may please



          4   -- if I may pass that out to everybody



          5   (tendering).  And if you want to write my



          6   driver's license down on your document, it's



          7   44345498.



          8              All right.  Now.



          9              MS. O'DNEAL:  Did you have a



         10   second question?



         11              THE APPELLANT:  Secondly, at the



         12   hearing for the Purchasing Agent, all the



         13   members of the Selection Committee were



         14   present except for Mr. Bailey (phonetic).  We



         15   expect that all of them be present today.  I



         16   think there are only two present, and that is



         17   not acceptable to us either, because we have



         18   questions for them as well.  Okay.



         19              MS. O'DNEAL:  Anything else?



         20              THE APPELLANT:  So we are



         21   officially attending this meeting under a



         22   heavy protest because we don't believe we've



         23   been given our due process to properly



         24   prepare for this very, very important hearing



         25   for a very, very important project from
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          1   Metro.



          2              MS. O'DNEAL:  Okay.  I would like



          3   to -- Nikki to address each one --



          4              MS. EKE:  Oh, okay.  Well, just --



          5              MS. O'DNEAL:  -- on what to do in



          6   terms of from a -- from a legal perspective.



          7   I just want to make sure we're clear on



          8   the --



          9              THE APPELLANT:  I will add that --



         10              MS. O'DNEAL:  -- on the



         11   information we have.



         12              THE APPELLANT:  I -- I may add --



         13   if I may add to that.  We had to get the --



         14   the policy for your records request procedure



         15   from the Metro Clerk.  It was not provided by



         16   anybody in your office.



         17              MS. O'DNEAL:  Okay.



         18              MS. EKE:  Okay.  In general, let



         19   me state that, first of all, under the Public



         20   Records Law, a public record request must be



         21   sufficiently detailed to enable the custodian



         22   to identify the records sought.  A Government



         23   entity is not required to stock -- to compile



         24   -- compile information or to create a



         25   document that does not exist.  It's my
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          1   understanding, based on the filings that have



          2   been made in this case, that the Appellant



          3   propounded interrogatories, and inside those



          4   interrog- -- interrogatories were requests



          5   for documents.  It's also my understanding,



          6   as indicated in the documents provided by the



          7   Appellant, that the Appellant received a



          8   thousand or more pages of documents from the



          9   Procurement division, to whom these requests



         10   were propounded.



         11              Let me state that there is no



         12   authority for appealing party to propound



         13   interrogatories in this process.  So



         14   interrog- - -interrogatories are not part of



         15   the -- this process.  That is part of general



         16   litigation, but not part of this



         17   administrative process.  Really what is



         18   before this board today is whether relevant



         19   documents are not -- documents that are



         20   directly relevant to this procurement have



         21   been provided to the Appellant, and it's my



         22   understanding that documents have been



         23   provided to the Appellant.



         24              And the Purchasing division may



         25   want to speak -- will be the one to speak to
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          1   the documents that they provided in response



          2   to the request for documents propounded by



          3   the Appellant.



          4              MS. O'DNEAL:  Okay.  And then on



          5   the second matter in terms of the --



          6              THE APPELLANT:  I need to --



          7              MS. O'DNEAL:  -- members of the



          8   committee --



          9              THE APPELLANT:  I -- I need to



         10   respond.  I need to respond.



         11              MS. O'DNEAL:  I'll give you a --



         12              THE APPELLANT:  I need to respond.



         13              MS. O'DNEAL:  Can I just give you



         14   -- I just want to --



         15              THE APPELLANT:  I want to -- I



         16   want to respond first to that.



         17              MS. O'DNEAL:  I want to address



         18   Item 2 first --



         19              THE APPELLANT:  Let me --



         20              MS. O'DNEAL:  -- which is --



         21              THE APPELLANT:  Okay, go ahead.



         22              MS. O'DNEAL:  -- the members of



         23   the Selection Committee.  As far as I know,



         24   Nikki, I'd just like -- because I would like



         25   to discuss that with you.  As far as I know,
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          1   there is no requirement that --



          2              MS. EKE:  No.



          3              MS. O'DNEAL:  -- that members of



          4   the RFQ Selection Committee be in attendance



          5   at this hearing.



          6              MS. EKE:  Correct.  There is no



          7   requirement that members of the committee be



          8   present at the hearing.



          9              MS. O'DNEAL:  Okay.  I just wanted



         10   to address that.



         11              MS. EKE:  It's entirely up to



         12   these committee members whether they choose



         13   to attend or not.  The role of the Board is



         14   to essentially consider this procurement



         15   record and determine whether the award was



         16   done in accordance with applicable law.  It's



         17   a pretty narrow mandate that the Board has



         18   been given under the Code.



         19              MS. O'DNEAL:  Okay.  I just wanted



         20   to take both questions.  So I will just --



         21              THE APPELLANT:  Let me --



         22              MS. O'DNEAL:  -- momentar- -- I'll



         23   come back to your follow-up question, and



         24   then I think we'll be moving into the more



         25   formal presentations.  But I do want to give
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          1   you an opportunity to ask your questions.



          2              THE APPELLANT:  Okay.  So let me



          3   respond to Ms. Eke's response to mine.  In --



          4   in the Procurement Policy and Procedure Code,



          5   there is a requirement to provide documents



          6   to the appealing party.  I don't have the



          7   exact section, but if you will show that to



          8   me, I can point it out to you exactly where



          9   that is.  So the requirement is in your own



         10   code to provide the documents that are



         11   requested.



         12              No. 2, we made a detailed listing



         13   of all the documents we wanted, and we just



         14   sent -- put it out there, broadcasting.  We



         15   reviewed the thousand pages of documents that



         16   were submitted, and out of those thousand of



         17   pages, there were many documents that said --



         18   that were e-mails that said "See the



         19   attached," "See the attachment," "See the



         20   attachment."  None of the attachments were in



         21   any of the documents that we were able to



         22   find.



         23              So we -- after reviewing those,



         24   we're not making this -- we're not making



         25   this request just in order to make a request.
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          1   We have -- we have a need to be properly



          2   prepared to know how this process went



          3   forward, and we believe that there are



          4   documents that are still out there that we



          5   have not seen that would help us prepare for



          6   this case.



          7              So if you are telling me that the



          8   thousand pages of documents that were



          9   provided are all the documents that you have



         10   that pertain to this case, I would request



         11   that in writing from Ms. Eke and from



         12   Mr. Zak Kelley, and Ms. Terri Troup who



         13   actually provided the documents at the behest



         14   of Mr. Kelley, I think.



         15              MS. O'DNEAL:  Okay.



         16              THE APPELLANT:  So I would -- I



         17   would request that.



         18              Now, with that in light -- with --



         19   given that, and given the fact that not even



         20   half of the Selection Committee is here, I



         21   don't really see any need to go forward with



         22   this thing, because we have no way of asking



         23   the Selection Committee members, who made the



         24   selection, any questions about how they made



         25   the selection --
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          1              MS. O'DNEAL:  Well, let me --



          2              THE APPELLANT:  -- and what the



          3   process was.



          4              MS. O'DNEAL:  Well, let me be



          5   clear about -- I mean, I walked through the



          6   procedure today.  That opportunity for you to



          7   make a presentation was not an opportunity to



          8   quiz the Evaluation Committee [sic].



          9              THE APPELLANT:  Excuse me -- okay.



         10              MS. O'DNEAL:  It was for you to



         11   present facts as to why you believe something



         12   to be not valid in the procurement process.



         13              THE APPELLANT:  Okay.  All right.



         14   That's fine, we'll -- we'll move forward, and



         15   I'll address that at a later time.



         16              MS. O'DNEAL:  Okay.



         17              THE APPELLANT:  Because I believe



         18   that the way this procurement process was set



         19   up, being a consensus vote, it is key that



         20   those members be present, because it was done



         21   by consensus, and there's nobody here to



         22   answer to me how the consensus was reached.



         23              MS. O'DNEAL:  Okay.  Do any of the



         24   Board members have any comments or questions?



         25   Are you guys ready to proceed?
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          1              MR. POTTER:  I'm ready to proceed.



          2              MS. O'DNEAL:  Okay, I have a



          3   timekeeper back here in the back.  And,



          4   again, we have time limits today.  The first



          5   portion is, again, limited to 40 minutes and



          6   -- and it's a presentation by the Purchasing



          7   Agent.  As noted in the introductions,



          8   Michelle Lane is currently the Purchasing



          9   Agent, but she was not involved in the



         10   selection or the protest hearing.  So based



         11   on Legal's advice, we have invited



         12   Mr. Gossage in to walk through the



         13   determination that he made during the



         14   protest.  So he will be presenting his -- the



         15   results of his hearing to this board today.



         16   Okay?



         17              Anything I need to add to that,



         18   Nikki?



         19              MS. EKE:  No.



         20              MS. O'DNEAL:  Okay.  Okay.  So



         21   Mr. Gossage, turn it over to you.



         22              And, Nikki -- I mean, Christina --



         23   Christina's going to give me a warning if you



         24   start getting close to the 40 minutes.



         25              And just as a reminder, we're
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          1   asking that as -- as individuals make their



          2   presentations, that they not be interrupted



          3   and they have an opportunity to -- to present



          4   any facts.  So if you think that you may have



          5   a rebuttal to anything that's said, be sure



          6   to take notes so that you can address that



          7   during your remarks.



          8              Mr. Gossage?



          9              MR. GOSSAGE:  I was told my



         10   attendance today of the Appeals Board was



         11   mandatory.  I'm not here because I believe in



         12   the development.  I'm here because I believe



         13   in the procurement process, and I'm confident



         14   that the procurement staff and Evaluation



         15   Committee complied with the procurement



         16   process as defined in the TCA, the



         17   Metropolitan Code, Title 6 Procurement Code,



         18   procurement regulations and the solicitation



         19   documents.



         20              There has been significant effort



         21   made by the parties to reframe the



         22   procurement in support of different policy



         23   outcomes for this property.  The procurement



         24   process did not yield a development.  It



         25   selected a best -- the best developer.  But
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          1   because the Appellant, the media -- the media



          2   they contacted, subsequent supporters have



          3   challenged those policy decisions using the



          4   procurement process, so it's important to



          5   step back and understand how the procurement



          6   originated, the actions, rules and



          7   limitations of the procurement staff that



          8   they confronted and how the protest was



          9   considered.



         10              During my 12 years as agent -- as



         11   the Purchasing Agent, as previously



         12   discussed, that is the role of the Appeals



         13   Board to consider the options available to



         14   the Purchasing Agent, his or her authority to



         15   make the determination, and the determination



         16   rendered, was it in accordance with the



         17   Constitution, State law, Metropolitan Code,



         18   regulations and in the best interest of



         19   Metro.  I have prepared this response based



         20   on that process.



         21              The abandoned Greer Stadium



         22   resulted in a deteriorating structure that



         23   was becoming an -- a blighted area of the



         24   Wedgewood-Houston community, the Adventure



         25   Science Museum, and Fort Negley.  Several
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          1   public hearings took place to -- and -- to



          2   collect input from stakeholders who are



          3   interested in the desired property.  Those



          4   meetings did not involve procurement staff,



          5   but were referenced in the RFP that was



          6   issued.  I bring this to the Board's



          7   attention because as -- the Appellant calls



          8   for public meetings in his letter of appeal.



          9   That activity has already been heard.



         10              I was made aware that the



         11   procurement would be coming for the



         12   redevelopment of the property.  This was not



         13   unusual.  We've been involved in the initial



         14   redevelopment of SoBro with the Music City



         15   Center, the redevelopment of Germantown with



         16   the FirstTennessee ballpark, redevelopment of



         17   riverfront resulting from the



         18   Ascend Amphitheater and related structures;



         19   however, more similar to what we're talking



         20   about here was procurement's involvement in



         21   the Nashville Convention Center redevelopment



         22   and the Shelby Park Able Building



         23   redevelopment.  Those were all procurement



         24   assignments.



         25              The reason I reference those
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          1   projects is because the Appellant claims the



          2   division of Purchases has no authority to



          3   purch- -- to conduct these solicitations.  It



          4   is interesting that the Appellant did not



          5   make that claim when they submitted a



          6   proposal for the development of the property.



          7              Because the scope of this



          8   redevelopment was wide-reaching, the



          9   Evaluation Committee was expanded, from the



         10   usual three, to five members.  It was also



         11   very diverse.  It involved Metro department



         12   members, as well as those from the community



         13   to ensure that a wide range of stakeholders



         14   were involved.  The Evaluation Committee



         15   intentionally did not include other



         16   developers as the Appellant claims should



         17   have been done.  Our concern was not about



         18   what developers think, but it was about what



         19   do those key stakeholders from the affected



         20   community who were being evaluated -- or who



         21   were evaluating those proposals.  Again,



         22   Parks and Recreation, Planning, Finance, the



         23   Mayor's office all had representatives.



         24   Outside of Metro, they'd also involved on the



         25   Evaluation Committee individuals who were
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          1   associated with friends of the Fort Negley,



          2   the Wedgewood-Houston neighborhood and a



          3   local African-American church.  The Appellant



          4   challenged the qualifications of the



          5   Evaluation Committee in the protest hearing.



          6   I found them to be very informed, engaged and



          7   involved in the evaluation of discussions.



          8              The solicitation process included,



          9   as do all solicitations, an online question



         10   feature.  All potential suppliers can see



         11   what others are asking.  Those questions are



         12   forwarded to the responsible departments to



         13   consider and provide responses.  The



         14   solicitation is then amended and the



         15   questions and the answer provided online.



         16   Those respondents may not answer specifically



         17   what our -- what is being asked.  There are



         18   many reasons for that.  And that was evident



         19   in this solicitation.  There were questions



         20   outside of procurement.  There were questions



         21   that don't make sense.  Questions asked in



         22   multiple ways and were not relevant to the



         23   solicitation.



         24              The process is transparent and



         25   fair, as all suppliers see the same set of
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          1   questions and the answers that are provided.



          2   The Appellant claims that the questions were



          3   not answered or were incomplete.  The answers



          4   are not intended to satisfy the suppliers'



          5   interests.  They are to provide the direction



          6   that is fair to all preparing a proposal



          7   based on the exact same information.



          8              The RFP circulated through both



          9   the Planning and Parks and Recreation



         10   department.  This development touched many,



         11   so I'm assuming others may have reviewed or



         12   offered input into the RFP, but I cannot



         13   attest to that.  All I can attest to is the



         14   involvement of Planning and Parks.  The RFP



         15   was not how to bring back the stadium -- how



         16   to bring back the stadium, which would have



         17   required engineering studies for the



         18   structure.  The RFP requested how the



         19   property would be redeveloped and included a



         20   demolition document supporting that approach.



         21   The Appellant will claim that their request



         22   for engineering studies went unanswered.



         23              Metro received five proposals:



         24   BNA Associates, Lendlease Communities,



         25   Nashville Adventure Park, oneC1TY , The
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          1   Mathews Group.  The Appellant group -- the



          2   Appellant will object to the inclusion of The



          3   Mathews Group saying that they did not



          4   propose.  That is just factually incorrect.



          5   They did.  The Mathews Group's submission



          6   included a proposed formation of the Cloud



          7   Hill development entity name for the area on



          8   which Fort Negley was built.  The formation



          9   of a partnership, joint venture or other



         10   business entity is a common practice for



         11   large developments and construction projects.



         12              I can cite the Convention Center,



         13   the ballpark and multiple others where the



         14   proposer was a supplier, and then the entity



         15   contracting for that was what they proposed,



         16   which was a larger, more involved project.



         17              The Evaluation Committee was



         18   convened to consider the proposals.  The Code



         19   -- we followed the Code, which also follows



         20   the Tennessee Code Annotate, and it states



         21   the following:  "4.12.040, Competitive Sealed



         22   Proposals, Section D, Receipt of Proposals.



         23   Proposals shall be opened so as to avoid



         24   disclosure of any contents to completing



         25   offerors during the process of negotiation.
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          1   A register of proposals shall be prepared and



          2   in accordance with regulations promulgated by



          3   the Standards Board, and shall be open for



          4   public inspection after contract award.  This



          5   consideration of proposals must be conducted



          6   in a manner that permits disclosure of



          7   contents.  They can only be conducted in a



          8   private manner."



          9              If the meetings were publicly



         10   conducted, Metro would have violated State



         11   and local laws.  The Appellant claims that



         12   these were secret meetings and should be open



         13   to the public for discussion.



         14              The Evaluation Committee received



         15   the proposals, read them, met with the rest



         16   of the committee and the Procurement staff to



         17   discuss and conduct the consensus score.  The



         18   dynamics of this large committee was they



         19   discussed the proposals, identified comments



         20   about strengths and weaknesses, and quickly



         21   culled it to three offers -- culled three



         22   offers and shortlisted down to two firms,



         23   oneC1TY and The Mathews Group.  Scores



         24   followed and were rendered in whole numbers.



         25   There was no averaging or fractional scoring.
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          1   It was simple whole numbers to support their



          2   assessment of shortlisting.  The two



          3   proposals referenced had scores in the 90s.



          4   All the others had 70s or below.



          5              The Appellant questions the



          6   process because of the spesicivity [sic].  It



          7   was a general consensus scoring that followed



          8   the discussions, and it was done in simple



          9   whole numbers, the scores ranging top two in



         10   the 90s and bottom ones, 70s or below.



         11              The only fractional scores came



         12   from the Business Assistant's Office, BAO,



         13   related to the Diversity Plan.  The total



         14   available points for the Diversity Plan was 5



         15   out of 100 total points in the evaluation



         16   criteria.  The BAO considers all Diversity



         17   Plans against a rubric they have been using



         18   for several years.  None of the proposals



         19   received the full five points for this



         20   criteria.



         21              The Appellant questioned the



         22   objectivity and concluded -- concluding



         23   points because the principal owner of this



         24   project was himself a minority.  In the



         25   protest, Bryan Gleason of the BAO stated they







                                                           30

�









          1   scored the plan not on business ownership.



          2   They followed the solicitation document which



          3   set the Diversity Plan.  There's a difference



          4   between those two.



          5              The Evaluation Committee included



          6   Parks, Planning, Finance, the Mayor's Office,



          7   faith-based organizations, Wedgewood-Houston



          8   community, Friends of Fort Negley.  And the



          9   Procurement staff, of course, was involved.



         10   The solicitation was managed by a nonvoting



         11   staff member and the manager of the Business



         12   Assistant's Office, who reviewed only the



         13   Diversity Plan.  The Appellant questioned the



         14   involvement of BAO; however, as a section



         15   within the Division of Purchasing, their



         16   involvement was unnecessarily -- is



         17   unnecessary to def- -- to defend.  They are



         18   part of the division.



         19              The discussions with the two



         20   shortlisted firms was challenged on two



         21   fronts.  Again, the Appellant raised the



         22   issue of secret meetings, and then they



         23   questioned the ability to discuss only two



         24   firms and them having discussions.  The Code



         25   speaks to that.  In 4.12.040, Competitive
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          1   Sealed Proposals, Section F:  "Discussion



          2   with Responsible Offers and Revisions to



          3   Proposals:  As provided in the request for



          4   proposals and under the regulations



          5   promulgated by the Standards Board,



          6   discussions may be" -- they don't have to be



          7   -- "may be conducted with responsible



          8   offerors who are" -- "who submit proposals



          9   determined to be reasonably susceptible of



         10   being selected for award for the purpose of



         11   clarification and to assure understanding of,



         12   and responsiveness to, the solicitation



         13   requirements."



         14              It goes on to say that in



         15   conducting the discussions, "There shall be



         16   no disclosure of any information derived from



         17   the proposals submitted by competing



         18   offerors."  Those discussions, again, had to



         19   be conducted in a private manner and could



         20   only take place with the two firms determined



         21   to be reasonably susceptible of being



         22   selected for award.  The Appellant's claim



         23   that secrecy and the demand for all offers to



         24   have its part in the discussions is without



         25   basis and would violate State law.
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          1              An intent to award was made, and



          2   the Appellant filed a timely protest based on



          3   the background issues that I just discussed,



          4   and introduced nearly 100 interrogatories.



          5   The protest hearing is an administrative



          6   hearing, not a legal filing.  As a result,



          7   the Appellant was informed verbally that I



          8   would address only those issues that fall



          9   under the Purchasing Agent's authority to



         10   resolve.



         11              Additionally, questions for



         12   discovery would not be entertained.  The



         13   Appellant demanded then and demands now that



         14   all those questions be answered.  Under the



         15   advice of Legal, I did not provide those



         16   questions -- answers to all those



         17   interrogatories.



         18              As with all protests, I read the



         19   opening description of the process, much as



         20   you've done today, Talia.  One line in that



         21   distribution was that the discussions needed



         22   to be on point and brevity was preferable to



         23   prolonged debate.  The Appellant protested



         24   that this information was not provided prior



         25   to the hearing and then asked how long they
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          1   had to speak.  The response was that



          2   generally presentations lasted about 20



          3   minutes, and that again was met with



          4   complaints.  While the Appellant will claim



          5   that they were limited to only 20 minutes,



          6   the presentation ran for 1 hour and 15



          7   minutes.  Their presentation ran for 1 hour



          8   and 15 minutes, and then they concluded.



          9              Throughout the presentation,



         10   instead of articulating the issues I



         11   previously summarized, the Appellant



         12   continually introduced new or reintroduced



         13   old interrogatories that were outside the



         14   procurement process.  He demanded to know how



         15   the status of the process related to the



         16   Parks' award approval vote, the council's



         17   approval vote, the determination of the



         18   property as being in surplus.  He rejected



         19   the response that those were not issues of a



         20   procurement, but rather of timing.  All



         21   necessary steps have to take place.



         22              The Appellant demanded that



         23   engineering, archaeological surveys and



         24   historical studies all be presented.  They



         25   were again told that these were outside the
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          1   procurement process, which was to select a



          2   developer that was in the best interest of



          3   Metro.  Many of these issues would be



          4   resolved in the contracting process, which



          5   was stayed with the filing of the protest; to



          6   which the Appellant claimed that the stay had



          7   not been implemented and that the Mayor had



          8   met with The Mathews Group to discuss the



          9   contract.  I have no idea what the subject



         10   matter was or if the meeting ever took place.



         11   The fact that the Division of Purchases, as



         12   defined by the Code, is the Central



         13   Contracting office, they along with the Parks



         14   and Planning departments had not begun the



         15   negotiations -- that argument was rejected by



         16   the Appellant.



         17              Throughout the protest, the



         18   Appellant demanded answers and was repeatedly



         19   told that they that needed to make their



         20   case, and once concluded, I would allow The



         21   Mathews Group to speak if they desired, and



         22   that I would ask questions of all parties for



         23   the purpose of reaching a determination.  The



         24   Appellant has reframed that response as a



         25   promise to answer all his questions.  The
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          1   protest is not an opportunity -- another



          2   opportunity to purport discovery, but an



          3   opportunity for the protesting firm to



          4   present how the process erred in following



          5   the TCA, the MCL regulations for the



          6   solicitation itself.  The Appellant presented



          7   inadequate protest claims to show how the



          8   process failed to satisfy those requirements.



          9              As is my standard practice, at the



         10   conclusion of the protest, I asked -- the



         11   Evaluation Committee members were present --



         12   as you pointed out, they were there but



         13   one -- if they had heard anything during the



         14   protest that gave them concern in their



         15   scoring of the proposals.  They unanimously



         16   responded that they did not see any reason to



         17   change their scores.  There have been protest



         18   hearings where one member will indicate they



         19   had reservations, and we will discuss those



         20   before ever rendering a decision.  We've even



         21   reversed the decision or upheld the protest



         22   as a result of those.



         23              The action was framed -- that



         24   action of asking the Evaluation Committee has



         25   been framed by the Appellant as being
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          1   disingenuous.



          2              The closing observation I made was



          3   that the Purchasing Agent could only consider



          4   those claims over which the Purchasing Agent



          5   has authority, as defined in the Charter,



          6   Code and regulations.  Those claims were not



          7   sufficient to uphold the protest and overcome



          8   the point differential between the second and



          9   third ranked proposals.  They certainly did



         10   not overcome the top scoring developer, to



         11   which the Appellant -- to which the Appellant



         12   remarked that they were not trying to



         13   overcome the scoring gap.  With no



         14   procurement violation of a TCA, the MCL



         15   regulations, solici- -- or the solicitation



         16   documents and no closure [sic] of the scoring



         17   differential, there was no basis for the



         18   claims or authority to be given to the



         19   Purchasing Agent to uphold the protest, so it



         20   was dismissed.



         21              The appeal -- the Appellant



         22   continued their argumentative style and



         23   demanded that they be able to rebut the



         24   claims.  Since the claims were nothing more



         25   than a declaration of what they had already
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          1   stated, there was no reason to have that.



          2   And that continued -- argumentative style



          3   continued in attempts to intimidate and



          4   control the narrative.  The process had



          5   exhausted the normal course of discussions



          6   and -- and continued arguments would result



          7   only in more baseless, inflamed accusations.



          8   The meeting was concluded.



          9              You're fully aware of the actions



         10   that the Appellant has made that have



         11   occurred -- that have occurred subsequent --



         12   subsequent to the protest determination and



         13   have attempted to continually re- -- reframe



         14   the issue.  Those actions played no part in



         15   my determination, but reinforced the wisdom



         16   of the Evaluation Committee that the



         17   selection of The Mathews Group as the



         18   developer was and is in the best interest of



         19   Metro.  The wisdom and quality to develop is



         20   a tempered debate, and again outside the role



         21   of the Division of Purchases [sic] or the



         22   Purchasing Agent.



         23              MS. O'DNEAL:  Thank you.



         24              We will now move to your



         25   presentation.  So I would like to -- are you
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          1   ready, Christina?



          2              MS. ALEXANDER:  Yes.



          3              MS. O'DNEAL:  All right.  You will



          4   have the same --



          5              THE APPELLANT:  I need a minute



          6   because I've got to review what Mr. Gossage



          7   said.



          8              MS. O'DNEAL:  Okay.  We'll give



          9   you just a moment.



         10              THE APPELLANT:  Thank you.



         11              MS. O'DNEAL:  And do keep in mind



         12   that you'll have an opportunity --



         13              THE APPELLANT:  I understand.



         14              MS. O'DNEAL:  -- he'll have an



         15   opportunity to respond, and you'll have the



         16   final word, if you will.



         17              THE APPELLANT:  I understand.



         18              MS. O'DNEAL:  Okay.  You ready --



         19              THE APPELLANT:  Yes.



         20              MS. O'DNEAL:  And I really want to



         21   say it correctly.  Is it Sandhu?



         22              THE APPELLANT:  Devinder Sandhu.



         23              MS. O'DNEAL:  Okay.  Devinder.



         24   I've got an odd name, too, so I know....



         25              THE APPELLANT:  Not as odd as
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          1   mine -- or more odd than mine, yes.



          2              MS. O'DNEAL:  Okay.



          3              THE APPELLANT:  But that's okay.



          4   I understand and I empathize with you.



          5              MS. O'DNEAL:  Okay.  So I'll turn



          6   it over to you right now for your



          7   presentation.



          8              THE APPELLANT:  Thank you.



          9              My name is Devinder Sandhu with



         10   Nashville Adventure Park.  I want to go on



         11   record as saying that I am not opposed to the



         12   selection of The Mathews Group as a developer



         13   for this project.  I consider them to be



         14   friends, and I know that they do wonderful



         15   work.  I am, however, quite disturbed by the



         16   procurement process and the selection



         17   methodology.



         18              I understand that Mr. Gossage has



         19   said that the selection process was not to



         20   select a development, but a developer.  But



         21   if you'd look at the RFQ, it is asking for



         22   detailed plans and financial considerations.



         23   It's asking for qualifications and



         24   experience, which is a lot to ask for people



         25   if you're only looking for a developer.  I
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          1   know The Mathews Group spent a lot of time



          2   and money.  They have it.  I spent a lot less



          3   because I don't have it.  I'm an engineer who



          4   was brought into this.  I had given up on the



          5   development of the Fort and the Greer Stadium



          6   park as a recreation facility in my



          7   discussions with Metro Parks when I was told



          8   by Metro Parks that the Mayor had decided to



          9   open that up to developers.  As an engineer,



         10   I felt I was not qualified to be a developer,



         11   so I pulled out of the process.



         12              However, before the process was



         13   set to begin, I was approached by some



         14   friends who were developers, and they had a



         15   grand vision.  So we actually met with



         16   officials within Metro Government.  I won't



         17   say who, but we were told:  "Great, give us



         18   your best plan.  We want to see the best plan



         19   we can for that site."  And that is what we



         20   did.



         21              Now, Mr. Gossage has complain- --



         22   and I don't really appreciate that baseless



         23   and inflamed accusations [sic].



         24              I have never made baseless or



         25   inflamed accusations, Mr. Gossage, and I
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          1   don't appreciate that.  There are other



          2   people who submitted on this who are also



          3   friends of mine, and I don't consider them to



          4   be inadequate as doing development.



          5              Now, in the -- I'll go back to my



          6   questions earlier about Zak Kelley being the



          7   keeper of the records and the books and not



          8   giving me any response since the days of the



          9   initial hearing on what the procedure was for



         10   getting these records and what detail I had



         11   to provide on getting these records.  And I



         12   will reiterate again that without those



         13   records, I do not feel that I can properly



         14   assess this selection process.  Because I



         15   feel that in those records, there has to be



         16   some way that the seven Selection Committee



         17   members came up with a number to rank all of



         18   us.  And I'll read you the numbers, and they



         19   are fractional.  They're not whole numbers as



         20   Mr. Gossage stated.  They are fractional



         21   numbers.



         22              At the bottom of the first was



         23   BNA Associates with 65.25.  In next to last,



         24   it's us, 70.00, Nashville Adventure Park.



         25   Third place was Lendlease Communities, LLC,
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          1   71.50.  So we're the laggers.  Up at the top



          2   in second place was oneC1TY with 92.25.  And



          3   then The Mathews Group with an almost perfect



          4   score of 96.



          5              Now, this perfection was reached



          6   because they got the maximum -- they got the



          7   highest points in the Diversity Plan, which



          8   was 3 out of 5.  In their financial



          9   considerations, they've achieved a perfect



         10   score of 30 out of 30, something that, given



         11   the nebulous nature of this proposal, I find



         12   it hard to believe.  And the justification



         13   says:  "Appears to be fully funded."  Again,



         14   they either are or they're not.  And there



         15   are no documents required to be showing what



         16   your funding sources are.  How can you get a



         17   30 out of 30 on that?



         18              In the Detailed Plan, they got 24



         19   out of 25.  Almost a perfect score.  In their



         20   details, many things were left out.  I like



         21   their plan.  I think they had a very nice



         22   plan, but there are a lot of details that are



         23   left out that would have suggested to me this



         24   is not a perfect score.  Like, for example,



         25   where is all the parking?  Where is really
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          1   all the green space that you're claiming?



          2   Where are you going to put all these



          3   buildings?  Those details are not there.  We



          4   provided a lot of detail on ours, including



          5   numbers.



          6              Another -- another score that they



          7   got perfection was Experience, 20 out of 20.



          8   The Mathews Group deserves a 20 out of 20.



          9   They have done a lot of great work.



         10              Cloud Hill Partnership is an



         11   entity that does not exist.  Cloud Hill



         12   Partnership is an entity that submitted the



         13   proposal.  The RFQ said that the -- the



         14   submitting entity had to be listed on the



         15   proposal along with the RFQ number.  The



         16   Mathews Group is not listed.  So to give the



         17   presenting authority -- entity 20 out of 20



         18   when they don't exist again calls into



         19   question that how was this done.



         20              Now, when Mr. Gossage in my



         21   protest hearing asked me, "Mr. Sandhu, what



         22   experience does Nashville Adventure Park



         23   have," I responded, "Mr. Gossage, we don't



         24   have any experience.  We were formed



         25   specifically for this RFQ.  However..." --
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          1   but then he cut me off and then he asked



          2   Mr. Mathews -- asked Mr. Mathews what



          3   experience they had.  And, of course, they



          4   were able to reiterate and call out all the



          5   great projects that they have done for our



          6   fine city over the years.



          7              And, again, I will say to this



          8   board and to Mr. Mathews that I'm very proud



          9   of his accomplishments.  I've very proud of



         10   the accomplishments he has done for our city



         11   and the service he's provided to our city,



         12   not only to make money for himself, but also



         13   as a manufacturer of many charitable



         14   organizations and groups who benefit



         15   underprivileged youth and senior citizens,



         16   people who have health issues and so on.  So



         17   I -- I wish I could do half the things that



         18   Mr. Mathews does.



         19              However, on the experience side,



         20   on our team, which Mr. Gossage refused to



         21   allow me to add, was Giarratana.  I think you



         22   guys have heard of Tony Giarratana.  He's



         23   building the largest building in downtown



         24   right now.  He actually helped with the



         25   Mathews family revitalize downtown when
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          1   everybody was saying it's crazy that people



          2   are living downtown.  That was Tony



          3   Giarratana who was in our group.



          4              We also have The



          5   Holladay Properties and Holladay



          6   Construction.  They're the ones who are



          7   building the huge complex out on the east



          8   side of the airport right now.  They're also



          9   the ones who refurbished the Tennessee



         10   Department of Transportation Vehicle



         11   Maintenance Center on Charlotte Avenue right



         12   across from the Red Cross.  They also



         13   refurbished and won awards for building the



         14   Sawtooth Building on -- on Lindell Avenue,



         15   very close to the WeHo neighborhood.



         16              So these are -- and then we also



         17   have Roger Ligon of IFC Builders, who is a



         18   minority builder, who has done a lot in the



         19   last 45 to 50 years to build churches,



         20   retirement communities, athletic facilities,



         21   apartment complexes, condominiums and houses



         22   in north Nashville and west Nashville.



         23              So to get -- to say that we have



         24   no experience and to give us the points on



         25   those [sic] experience of 12, I think, begs a
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          1   question that this is something else they got



          2   wrong.



          3              On the Diversity Plan, which is



          4   really what started me on this protest path



          5   and appeal path, I'm the only minority that



          6   submitted.  I am the only minority that



          7   submitted.  I'm an Asian-African.  I was born



          8   in East Africa, Kenya.  My ancestors came



          9   from India to help the British build the



         10   railroad.  So in Kenya, we were considered



         11   third -- second class citizens to the rich.



         12   We came over here when we thought we had



         13   equal opportunity, and I will say we have had



         14   a great opportunity.  I've gotten great



         15   education, I've made great friends, and this



         16   was my first attempt to have procurement in



         17   Nashville-Davidson County, and I'm



         18   disappointed.



         19              Because in the Diversity Plan,



         20   which was written by Don Hardin, who is --



         21   who actually has recused himself from our



         22   group when I went to appeal because he's on



         23   one of your other boards in procurement -- so



         24   Don Hardin wrote our Diversity Plan, and



         25   Don Hardin graded 4 out of 5.  The guy who
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          1   helped Metro with the Diversity Plan



          2   procedure could not come up with enough to



          3   pass muster.  So if that was wrong, and me as



          4   a minority doesn't count in the so-called



          5   matrix or so-called grading, then when are



          6   minorities ever going to get a chance to



          7   perform in this town?  If all that counts is



          8   how the minority is going to be paid out, how



          9   -- and how many minorities are you going to



         10   have and so on, anybody can write that.  But



         11   we're at a 2 percent minority participation



         12   in this town.  That is shameful, absolutely



         13   shameful.



         14              This procurement asked for 20



         15   percent.  So if we're required to have 20



         16   percent minority participation, we should all



         17   be getting perfect scores, because all this



         18   is is looking for a developer you can hold



         19   their feet to the fire to say that you better



         20   have 20 percent procurement or you're going



         21   to be paying fines.



         22              And we committed ourselves to have



         23   20 percent procurement.  And if you look at



         24   the pictures on our team, you will see we



         25   have across-the-board diversity, much more so
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          1   than any of the other people who -- who --



          2   who submitted.



          3              What's my time?



          4              MS. ALEXANDER:  27 minutes.



          5              THE APPELLANT:  That's all I got



          6   left or I got to go?



          7              MS. ALEXANDER:  That you have



          8   left.



          9              THE APPELLANT:  How many [sic] did



         10   he use?  How many --



         11              MR. ALEXANDER:  24.



         12              THE APPELLANT:  He used 24?



         13              So that was actually my



         14   introduction.  I've got a real short



         15   statement to make after that.



         16              Again, I want to tell you, and I



         17   want Ms. Eke to underline, that we're



         18   appearing under protest because we feel that



         19   we have not been supplied the documentation



         20   that we need to properly prepare, especially



         21   the so-called consensus score has not been



         22   properly explained to me; neither has the



         23   matrix for the Diversity Plan been explained



         24   to me how that was achieved, and so on.



         25              So Nashville Adventure Park is
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          1   hereby appealing all decisions made to



          2   conduct the sale or lease of the Greer



          3   Stadium/Fort Negley property under the



          4   grounds that the flawed process, inconsistent



          5   specifications, other ambiguities served as a



          6   basis for this appeal.  Nashville Adventure



          7   Park believes that the solicitation of the



          8   RFQ and the awarding of this RFQ is not in



          9   accordance with Metro Code of -- and



         10   regulations, despite the opinion of



         11   Mr. Gossage.  Metro Legal has not provided a



         12   definitive written response to this question



         13   from the Metro counsel.



         14              Nashville Adventure Park appeals



         15   this RFQ on the fact that the terms and



         16   conditions of solicitation are ambiguous, the



         17   scoring was administered incorrectly and



         18   arbitrarily in a matter not permitted under



         19   their very own terms of the RFQ.



         20              Mr. Gossage had said that the



         21   Metro Procurement has the authority to



         22   administer a sale or a lease of real



         23   property, real estate, as provided in the



         24   procurement regulations, but I --  we believe



         25   that it does not because nowhere in the
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          1   procurement regulations does it mention real



          2   property or real estate.  It talks about



          3   other types of property.  So that -- that is



          4   a gray area that maybe needs to be addressed



          5   or corrected.  Yet if you have the authority



          6   to do real estate, then that should be put in



          7   your code.



          8              So based on all this, we -- we



          9   request that the Procurement Appeals Board



         10   repeal, rescind and cancel the RFQ 90- --



         11   -969636 in its entirety.  We request that



         12   process start over, be done correctly in a



         13   manner that follows codes and is not



         14   secretive, and includes the Metro Council,



         15   Metro Properties and the Metro Tax Assessor;



         16   as well as, provide for input from



         17   stakeholders and the public.



         18              I'm not saying the public has to



         19   be involved in the selection process, but I



         20   strongly believe that they should be allowed



         21   to see the documents that are presented and



         22   provide input for -- for a project of this



         23   intensity for this town.



         24              Now, we say that the -- the gaps



         25   these -- those so-called scoring gaps are
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          1   artificial and they're arbitrary.  So we're



          2   not asking for a reduction in the gap to make



          3   us more competitive.  We believe that the



          4   scoring, again, was not done properly.  And



          5   do -- this is based on the fact that no



          6   appraisal was given to the committee or to



          7   the members of procurement until much later



          8   in the process.  It was an afterthought, "Let



          9   us do an appraisal."



         10              And I think I have a copy of a --



         11   of a bill that was sent to Metro Properties



         12   of $9,600, dated May 3rd, 2017, for an



         13   appraisal.  This should have been done way



         14   before the process started, which means it



         15   was an afterthought.  Because how do you



         16   evaluate what the financial aspects of



         17   considerations are of a property when you



         18   don't even know how much the property's worth



         19   and what you're getting for it in return?



         20   It's unfair to The Mathews Group, it's unfair



         21   to oneC1TY, and it's certainly unfair to us.



         22              There was no mention of how much



         23   park space was needed or required.  This is a



         24   park property.  Everybody wants it to be a



         25   park.  But there wasn't anything in the RFQ
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          1   to say we've got to maintain so much park



          2   space.  So everybody had to come up with



          3   their own idea of what the public would want.



          4   Well, the public wants it all to be park,



          5   frankly, and we agree.  I agree with that.  I



          6   was forced into this development because it



          7   was supposed to be going to developers.  I



          8   wanted a park for recreation for the public.



          9              We were also told that there



         10   wasn't any archaeological study and there



         11   wasn't any reason for the proposal to have



         12   one, that this was outside the scope.  Well,



         13   subsequently we found out that two previous



         14   archaeological studies had been done, one in



         15   1993 and one in 2004, and we don't know how



         16   many other private ones have been done.  Why



         17   did Procurement not have this and provide



         18   this to us?  It didn't take us long to find



         19   this.



         20              There wasn't a survey done of what



         21   property is to be -- is to be in this RFQ.



         22   There are actually -- there are actually two



         23   parcels that the Greer Stadium property



         24   encompasses.  One is the stadium and a little



         25   bit of parking around it.  And those of you
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          1   who have been up there, the second part is



          2   that big raw piece of parking area to the



          3   north of the -- of the stadium.  That is



          4   actually part of the property.  That's part



          5   of Fort Negley and leased by Adventure



          6   Science Center.  That is not officially part



          7   of the Greer Stadium property or Greer



          8   Stadium parcel.  So because of that, how can



          9   that be -- how -- because we don't have a



         10   survey to show exactly where this parcel is,



         11   how can that be an accurate representation?



         12              There's another parcel of the



         13   property to the north of this subject site



         14   that is actually owned by a private



         15   individual, but there are a couple of parcels



         16   that are owned by Metro within that.  And if



         17   you don't look at it very closely, like The



         18   Mathews Group actually didn't, they put some



         19   of their development on this private



         20   individual's property.  So if the detail of



         21   the plan got 24 out of 25 and they missed



         22   that part, I think that's a pretty big



         23   detail, that you put in your development on



         24   somebody else's property.



         25              I don't understand that -- that
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          1   Mr. Gleason was the one who was tasked with



          2   providing the Diversity score when it's not



          3   the RFQ.  The RFQ never said that somebody



          4   else would be -- unless I missed it, that



          5   somebody else would be providing the 5 point



          6   -- 5 points of the scoring system.



          7              I want to say that because --



          8   these statements I'm making are to show you



          9   that the process is flawed.  The scoring



         10   system is not correct.  The scoring system



         11   does not have a basis to score from.  Metro



         12   is going to get -- is going to lose value



         13   with anybody's proposal because we're not



         14   properly valuating it, what you and I own



         15   together.



         16              I would also -- it's my



         17   understanding that the financial



         18   considerations were done by the Finance



         19   department, and nobody within the Evaluation



         20   Committee had any idea what that score was



         21   going to be.  This also, I don't think, was



         22   in the RFQ process and how the scoring of it



         23   was going to be done.  And who within the



         24   Finance department provided the scoring, and



         25   how were they tasked to do that when there
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          1   was no requirement for providing a detailed



          2   financial plan or any -- any documentation on



          3   where the funding was?



          4              Again, 30 out of 30 for Mathews



          5   Group, 28 out of 30 for oneC1TY, and we're at



          6   20 out of 30.



          7              We were fully funded.  Nobody



          8   asked us that.  It was in our documentation.



          9   Nobody looked at that.  We were fully funded.



         10   So if there are no scoring cards, how can the



         11   score be given or be validated?  Where is the



         12   scoring information?  There's no e-mails,



         13   there are no notes, there's no tabulation,



         14   there are no ballot sheets, there are no



         15   calculations, there are no questions from any



         16   of the Evaluation or Selection Committee



         17   members to anybody in our documentation that



         18   were given to us in the thousand pages.  None



         19   of that information's there.



         20              So how am I supposed to determine



         21   if this scoring was done fairly?  How can you



         22   determine that?  How can the public determine



         23   that?  When you have scores that range from



         24   65.25 to 96.00 , when your significant



         25   figures are -- go to two digits, that means
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          1   that there was some scoring going on from



          2   mathematics.  Anybody in mathematics would



          3   tell you that.  There's something going on;



          4   that there's more to this than just



          5   consensus.  Consensus would be ranking 1, 2,



          6   3 and 4.  Not give a score of 96.



          7              One of the questions we asked was



          8   No. 51, if you want to look at it in your



          9   doc- -- in our request for documentation, and



         10   it -- the response to that was:  "Terri Troup



         11   did collect the consensus scores and entered



         12   them into the report."



         13              So I don't know what Ms. Troup



         14   received.  We never got a copy of what she



         15   received in our request for documentations.



         16   And we would like to have those, and I think



         17   we should have those also.



         18              Now -- how many minutes do I have



         19   now?



         20              MS. ALEXANDER:  16.19.



         21              THE APPELLANT:  Left?



         22              MS. ALEXANDER:  Uh-huh.



         23              THE APPELLANT:  Now, if the RFQ



         24   did not call for a funding letter, how can



         25   this be used to contribute to the score or
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          1   evaluate one proposer over another?  To be



          2   awarded full points, 100 percent, for



          3   appearing to be fully funded does not seem to



          4   me to be correct or right or fair or



          5   equitable.  We were fully funded, and we



          6   ended up with 20 points.  We did not appear



          7   to be.  We were.  We had documentation to



          8   show it.



          9              The housing units was something



         10   else that came up, but there wasn't any idea



         11   of how many housing units the Mayor for the



         12   City wanted.  So everybody came up with an



         13   idea of what the housing units would be.  We



         14   knew that they were supposed to be affordable



         15   and workplace housing, so we came up with



         16   those numbers.  So now you're comparing



         17   different -- everybody's different ideas



         18   instead of saying, "We want such a percentage



         19   of housing to be affordable, such a



         20   percentage to be workplace, such a percentage



         21   to be for the general public."  That would



         22   have been a more equitable way of asking this



         23   question for -- for -- for this site,



         24   especially if you're asking for a detailed



         25   plan.  Because I don't think this was just a
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          1   request to select a developer.  This was to



          2   get a baseline for what your development



          3   would look like.  But at least put us all on



          4   a fair -- on the same basis.  If I'm going to



          5   supply you pencils or I'm going to build a



          6   wastewater treatment plant that's going to do



          7   -- provide me this kind of discharge, I --



          8   then I know what I have to do and what the



          9   costs are associated with that.



         10              That's for you.



         11              MR. POTTER:  Thanks.



         12              THE APPELLANT:  Mr. Potter, I have



         13   a beef with you later.



         14              MR. POTTER:  Lovely.



         15              THE APPELLANT:  One other item was



         16   the -- the viewsheds.  We were supposed to



         17   protect the viewsheds for Fort Negley.



         18   Nobody could tell us what their viewsheds



         19   were.  Procurement couldn't.  Friends of Fort



         20   Negley couldn't.  Historic Commission



         21   couldn't.  The Confederate -- Sons of



         22   Confederacy were up there and couldn't -- or



         23   the Sons of the Union.  Nobody knew what the



         24   viewsheds were until much later in our



         25   process.
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          1              Again, I want to say and I want to



          2   reiterate that with all these inconsistencies



          3   and gray areas, how do you come up with a



          4   score?  How do you come up with a score with



          5   all these gray areas?



          6              I was going to -- well, maybe I'll



          7   say it.  I'm looking at Bert.  I'm not going



          8   to say it.  I'm going to leave Bert out of



          9   this.



         10              MR. MATHEWS:  Thank you.



         11              THE APPELLANT:  I will say,



         12   however, that the Cloud Hill Partnership



         13   reserved their name the day after we pointed



         14   it out in our hearing with Mr. Gossage.  They



         15   went to the Secretary of State and reserved



         16   the name.  Because I was going to try to



         17   reserve the name before they got to it, but



         18   we decided not to do that.



         19              So the RFQ states:  "The developer



         20   will be selected based on the RFQ criteria."



         21   So if this is true, why was a matrix scoring



         22   used?  Why were people involved in the



         23   process that were beyond the committee?  Why



         24   was consensus scoring used at all in a --



         25   such a -- such a complicated and large
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          1   development for Metro?  All this points to a



          2   scoring system that nobody is accountable



          3   for.  Who was accountable for the scoring



          4   system?  Is it the Mayor's office?  Is it



          5   Ms. Talia Lomax-O'dneal?



          6              Did I say that correctly?



          7              MS. O'DNEAL:  Close.



          8              THE APPELLANT:  Close enough.



          9              Is it Mr. Gossage in Procurement?



         10   Is it the Park Board?  It's their property.



         11   Who was accountable for the scoring system?



         12   I haven't found anybody who'll step up and



         13   say who is.



         14              Cost for use and development,



         15   unknown consensus score, unknown cost score,



         16   unknown matrix score, all that leads to



         17   unknown evaluation.



         18              The members who were selected for



         19   this committee said:  "I will maintain my



         20   independence in this evaluation."  If they're



         21   maintaining -- if they're maintaining any --



         22   if they're maintaining independence in this



         23   evaluation but then they're asked to join a



         24   consensus, where is that independence?  And



         25   that is in the -- that's in the secret
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          1   document that they signed.  I keep saying



          2   "secret."  I know it wasn't, but I think it



          3   was.  But it's in the document in the Review



          4   Board Agreement that says:  "I will maintain



          5   my independence."



          6              So if they're to be independent



          7   scoring, why a consensus score?  Why were the



          8   cost scores not permitted to be seen or



          9   reviewed, or the matrix scoring for the B- --



         10   from the BAO office not allowed to be seen or



         11   commented on?  Those are numbers they were



         12   forced to accept.  I think they should have



         13   been given a chance to ask the question:  Why



         14   is there perfection here?  Why 96 out of 100?



         15   Why 91-point -- 92.25 out of 100 for the No.



         16   1 and 2 proposers?  And then why does it drop



         17   off so drastically after that when there's



         18   not much difference in detail of the plan in



         19   experience and qualifications?  Why?



         20              Mr. Gossage said that the



         21   consensus score was captured without



         22   explaining from where.  So unless there's



         23   documentation that supports these



         24   tabulations, it's not possible to verify --



         25   verify the end result, especially with these
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          1   meetings being held in secret or without the



          2   sunshine on them.  If these scores were never



          3   collected or provided by the committee



          4   members, then how is a score given at all?



          5   So that is -- that is what we're asking for.



          6   How can we come to these numbers when no



          7   scoring system was kept?



          8              And then finally, the developer,



          9   whoever selected -- once the -- once a



         10   picture is shown and the public hears from



         11   it, Metro Council has a chance to go talk



         12   about it, changes are made.  So -- so what's



         13   finally developed may be completely different



         14   than what was presented.  So again I ask you,



         15   why put us through this ordeal of providing a



         16   detailed plan?  Why make us go through this



         17   expense of showing what can be done at that



         18   site when all you really want was



         19   qualifications, all you want to do is find



         20   the best-qualified developer?



         21              That's all I have.



         22              MS. O'DNEAL:  Are we good,



         23   Christina?



         24              Okay.  Thank you very much.  At



         25   this time, we are scheduled to go back to the
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          1   Purchasing Agent to --



          2              MR. POTTER:  I think we're



          3   scheduled for a break.



          4              THE APPELLANT:  I think somebody



          5   wants -- people want a break.



          6              MS. O'DNEAL:  I think we did have



          7   a scheduled five-minute break in here, didn't



          8   we?



          9              MR. POTTER:  Yes.



         10              MS. O'DNEAL:  Okay.  Let's take a



         11   five-minute break.  And when we return, the



         12   Purchasing Agent will begin his rebuttal to



         13   any remarks made.



         14              (Brief recess observed.)



         15              MS. O'DNEAL:  Okay.  Welcome back



         16   from the break.



         17              We ready?  Okay.



         18              Now we'll move into the second



         19   presentation by the Purchasing Agent, where



         20   he will have an opportunity to respond to



         21   anything that he heard earlier.  And this --



         22   this portion of the presentation is limited



         23   to 30 minutes.  And, again, we have a



         24   timekeeper that will keep us on schedule.



         25              So, Mr. Gossage, I'm going to go
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          1   back to you, if you would begin.



          2              MR. GOSSAGE:  I'll first -- I'm



          3   kind of taking these in the order they were



          4   presented.  The points.  The Evaluation



          5   Committee evaluated the Detailed Plan, the



          6   Experience, Qualifications and Financial



          7   considerations all in whole numbers, just as



          8   I'd said.  The only fractional points were in



          9   the Diversity Plan where they were looking at



         10   five available points, and that was done by



         11   BAO, as is the standard practice.  BAO is a



         12   part of Procurement.  They don't have to be



         13   explained of being in the division.



         14              The questions about how the scores



         15   were captured:  I can't show you the



         16   spreadsheet because the spreadsheet would be



         17   on the wall.  It would just shine up there.



         18   It looks exactly like this piece



         19   (indicating).  And as the discussion takes



         20   place -- and several of you have been on the



         21   Evaluation Committees -- as the group



         22   discusses the issues, they assign a point and



         23   it's keyed in.  All you're seeing here is the



         24   output, the printout, of the spreadsheet that



         25   was on the wall in the room where they were
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          1   doing the consensus scoring.  There are no



          2   notes.  There are no fractional scores



          3   submitted.  There is nothing to do.  So as



          4   there is an ac- -- an accusation that the



          5   numbers are somehow handled mysteriously in



          6   the -- in the thing, it's just factually



          7   untrue.  It is a discussion, and the scores



          8   are captured.  The only fractional numbers



          9   are those submitted by BAO.  In this case



         10   they received three points out of -- two



         11   points -- two or three?



         12              MS. LANE:  Three.



         13              MR. GOSSAGE:  Three points out of



         14   five.  And two points for --



         15              MS. LANE:  Yes.



         16              MR. GOSSAGE:  -- two points for



         17   Adventure Science Museum [sic] -- Adventure



         18   Nashville Park [sic].  Had they received all



         19   points, the score would only have closed to a



         20   96 points for Mathews and 93 for them.  It



         21   doesn't change the outcome.  I really don't



         22   care what the view is of how the scores took



         23   place.  We're conveying the truth, and I'll



         24   let it stand at that.



         25              The supplier issue came up.  It is
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          1   a matter of record.  You can look in the



          2   system.  The Mathews Group submitted the



          3   proposal.  The proposal included the



          4   formation of Cloud Hill as a developer



          5   package.  That's not inconsistent with any



          6   other proposal that we have seen on this



          7   magnitude for development.  That's a standard



          8   practice.



          9              As far as the minority discussion.



         10   Once again, as was described in the protest



         11   hearing and described in my statements, the



         12   business ownership is irrelevant.  It is the



         13   plan submitted, and that is what is scored by



         14   the rubric.  It was stated in the procurement



         15   that way as well.  It went through in detail



         16   what was -- had to be in the plan, and it was



         17   scored against that.



         18              As far as the minority ownership



         19   that's being claimed, the Appellant is not an



         20   approved minority.  Regardless of what his



         21   personal ethnicity is, he is not an approved



         22   minority.  So if that had been the criteria,



         23   he would have got no points.  But that was



         24   not the criteria.  The criteria was the plan.



         25              This was a proposal.  So the size
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          1   and location of the park was something that



          2   had to be worked into the entire mesh, and



          3   the Evaluation Committee discussed that at



          4   length.  Not only the size, but the location



          5   and how it presented in -- entrance and



          6   egress into the property.  How did it affect



          7   how the Adventure Science Museum was viewed



          8   from the street?  They didn't know what would



          9   be proposed.  There was discussion prior to



         10   it being released that the street access was



         11   probably the most favorable for a commercial



         12   aspect, but they would really like to see how



         13   that was going to be approached.  And so this



         14   was a proposal.



         15              Same thing for the number of homes



         16   that would be there.  This is all about the



         17   developer coming together with this mix that



         18   they were proposing.  They were looking for



         19   the -- not only the qualifications.  They



         20   were looking for the vision and the potential



         21   for what was going to take place.



         22              As far as the secrecy thing, I'm



         23   -- I'm really -- could care less about how



         24   that is being phrased.  The Sunshine law, if



         25   they want to participate and have a Sunshine
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          1   law, Florida is a good place to go for that.



          2   Tennessee states how the evaluation is to be



          3   done.  It is to be done in such a way that no



          4   information is disclosed on the competition.



          5              Okay.  And then on the BAO, I want



          6   to revisit that, where the Diversity Plan was



          7   scored.  There is a need to have a



          8   consistency.  Not to have everyone just weigh



          9   in on what it is, but a consistency on each



         10   evalu- -- each Diversity Plan that is



         11   permitted on subsequent proposals.  So it's



         12   important that that be a standard- --



         13   standardized process, and one person does



         14   that.  That has always been the practice.  It



         15   is not necessarily [sic] -- necessary under



         16   the Code or in the regs or under the State



         17   law to disclose who is scoring what part of



         18   an evaluation.  So while that was questioned



         19   as well, it's just not a requirement.



         20              With that, I'm going to let my



         21   comments stand, and I'll yield the time back



         22   to the Board.  And you can ask questions if



         23   you'd like to get some clarification.



         24              MS. O'DNEAL:  Okay.  Mr. Sandhu?



         25              MS. ALEXANDER:  You want me to
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          1   start his time?



          2              MS. O'DNEAL:  Are -- are you



          3   ready?



          4              THE APPELLANT:  You have no



          5   questions for him?



          6              MS. O'DNEAL:  We will -- the Board



          7   will ask its questions after all parties have



          8   presented.  So if you'll tell us when you're



          9   ready, she'll begin.



         10              THE APPELLANT:  Okay.  I'm not



         11   ready yet.



         12              Give me a minute?



         13              MS. ALEXANDER:  Yeah.



         14              THE APPELLANT:  Hold on.



         15              Okay.  Devinder Sandhu, again,



         16   with Nashville Adventure Park.  Let me thank



         17   you for bearing with me on this.  I know this



         18   is not easy, and I don't -- I don't relish



         19   being a bad guy in this town causing problems



         20   for the well-oiled machine of Metro



         21   Government, but I think it's not that



         22   well-oiled at times.  It's -- we have issues.



         23   And some of the statements Mr. Gossage's made



         24   just now lead me to reinforce my opinion that



         25   there are problems with Procurement of the --
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          1   of this machine of Metro Government Works.



          2              If he doesn't care about how the



          3   scoring is done as long as it's done by the



          4   so-called Procurement code and it's always



          5   been that way, there's a problem if it's



          6   always been that way.  That is where we have



          7   2 percent participation from minority



          8   companies in this town.  We have a 2 percent



          9   participation because many of them are not



         10   qualified or choose not to participate



         11   because of this process, because they know



         12   they're not going to get a fair shake.



         13   Because I'm looking across the table, and I



         14   see women and minorities who would be



         15   considered as part of the Disadvantaged



         16   Business Enterprise Group.  I don't know how



         17   many of you guys are registered as a minority



         18   group, but it doesn't take long to do it.



         19              Nashville Adventure Park was in



         20   the process of applying for minority status.



         21   Why?  Because I am a minority, and I can



         22   apply for that.  Similarly, if you use the



         23   logic that Mr. Gossage has said, that I'm not



         24   a minority so it shouldn't be considered, I'm



         25   not an entity, then neither is Cloud Hill
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          1   Partnership.  They're not an entity.  Why are



          2   they considered?  It's just a group, people



          3   said they could do something.  What



          4   assurances do we have that they can do it,



          5   other than Mathews standing behind them?  So



          6   I don't know -- I don't know the logic of



          7   that -- of that statement.



          8              And it disturbs me that he would



          9   make that statement; that there's nobody



         10   accountable, that it's -- if you put numbers



         11   up on the Board, you wouldn't see anything,



         12   you'd see a blank sheet.  Somebody's entering



         13   numbers.  Nobody kept a number of who scored



         14   a 1.  A 96 is a number.  I didn't like



         15   getting 70s in college or in high school or



         16   elementary school.  That's a failure.  That's



         17   what I got.  A 96 is a good number.  It means



         18   he did a good job.  But you were given a test



         19   that you could answer questions to to get



         20   that 96.



         21              I've got to take a breath after



         22   that one.  It bothers me.



         23              Mr. Gossage just said the plan and



         24   the proposal was not -- was most important,



         25   business entity was not important -- not that
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          1   important.  That's not what he said in the



          2   beginning.  He said the plan wasn't that



          3   important; they were looking for a developer.



          4   That's a contradiction right here within this



          5   room.



          6              I'll go back to the Diversity



          7   Plan, the Diversity Plan which led me on this



          8   path of -- of standing up against Metro



          9   Government.  And I saw Ms. Lane looking at



         10   some kind of score sheet, which has not been



         11   provided to us.  So I don't know if that's a



         12   score sheet for the Diversity Plan or some



         13   kind of matrix, but I would like to see how



         14   the one individual who developed those five



         15   points -- which I agree does not close the



         16   gap.  I'm not about closing the gap.  I'm



         17   about fairness, about equity, about a system



         18   that is available to hold somebody



         19   accountable in the selection process.  So if



         20   that score sheet -- if that is a score sheet,



         21   I would like to see it.  And if -- and I



         22   would like to know who within Metro



         23   Government --



         24              MS. LANE:  It's the RFP.  It's the



         25   RFP.
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          1              MS. O'DNEAL:  I just want to make



          2   sure that --



          3              MR. GOSSAGE:  There are only two



          4   documents we've looked at here, RFP and the



          5   score sheet, both provided.



          6              MS. LANE:  Details of how the plan



          7   would be scored.



          8              MS. O'DNEAL:  Okay.  I just want



          9   to make sure your -- you don't have something



         10   down there that nobody else has access to.



         11              MS. LANE:  The top page



         12   (indicating).



         13              THE APPELLANT:  So this --



         14              MS. O'DNEAL:  Okay.



         15              THE APPELLANT:  So if you had an



         16   individual making -- making a determination



         17   that I'm worth 2.00 points and oneC1TY is



         18   worth 1.25 points, do they just -- there's no



         19   -- there's no guideline for this person to



         20   make that?  It's one person to make those



         21   determinations?



         22              Similarly, how does the committee



         23   of seven people come up with a score of 30



         24   for -- 30 for financial consider- -- well,



         25   financial consideration, again, was done
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          1   outside the scope of the RFQ and outside the



          2   Selection Committee.  So you essentially have



          3   35 points or one-third -- one-third of this



          4   process was outside the Selection Committee.



          5   Is that my gap?  Does that one-third close my



          6   gap?  Which is not something I'm asking for,



          7   but does that close my gap?  If the Selection



          8   Committee had something to say about that,



          9   would I have scored higher?



         10              If you have -- have all of you



         11   read the comments on this score sheet?



         12   Everybody has seen those?  Those are not



         13   exact numbers.  Those are opinions.  Those



         14   are very subjective statements.



         15              BNA Associates seems out of line



         16   with historic relevance.



         17              OneC1TY, there's a density concern



         18   and asks for a TIF.  This process is flawed.



         19   The oneC1TY was asking for a TIF.  The TIF --



         20   at the beginning, that process [sic] was said



         21   there was no TIF on financing involved in



         22   this, yet they were looking for a TIF.  They



         23   scored 28 out of 30 on their financial



         24   consideration.  If they're basing their



         25   requirement on TIF, then how can they score







                                                           75

�









          1   so much higher than we are?  We were fully



          2   funded.



          3              There was a question that was



          4   brought up by one -- some member of the



          5   Selection Committee after their names were



          6   released -- because I had discussions with



          7   some of them.  And many of them are not happy



          8   with how this process went about, and I -- I



          9   encourage all of you on this board, before



         10   you make your decision, call each and every



         11   one of those folks and ask them:  Was there a



         12   score?  How did you come up with a consensus?



         13   How did you do this?  How did you come up



         14   with a 96?  How come -- how did you come up



         15   with 65.25?  I'll leave out the .25.  How did



         16   you come up with a 63?



         17              We had in our plan funding for not



         18   only Fort Negley to restore the Fort --



         19   almost $9 million worth that we put in there



         20    -- but also for capturing revenue for



         21   Metro Parks and for Adventure Science Center



         22   to help bring more and more people and more



         23   and more of the public to that area to



         24   generate revenue towards the development of



         25   that area.  It seemed like none of that was
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          1   even considered in this plan.  We had money



          2   to give to the City.  We had parkland that we



          3   had donated -- people who were donating --



          4   willing to donate land to help with this



          5   development that would go towards the 4,500



          6   acres that Metro Parks is trying to get.  We



          7   had anywhere from 30 to 300 acres that we



          8   were proposing to give to Metro as a gift for



          9   developing this site.  Where is that



         10   valuation?  It's not in here.  It wasn't



         11   considered.  Would that be part of the



         12   financial consideration?  Would that be part



         13   of qualifications?



         14              We had a proposal to provide



         15   recreation for the kids, indoor soccer,



         16   something that Nashville is lagging 20 years



         17   behind surrounding communities.  We had



         18   indoor basketball and volleyball, which is a



         19   Park Board function.  This is park property.



         20   I wanted more park property.  We had the



         21   Tennessee State Soccer Association ready to



         22   move into the offices.  Tennessee State



         23   Soccer Association, the largest body of



         24   amateur adults and youth soccer players in



         25   the state was ready to move their offices
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          1   into the Sounds headquarters.  That was not



          2   considered.  They were willing to pay a rent



          3   in excess of $70,000 a year for those -- for



          4   that space.  That was not considered.



          5              We had plans to hold concerts,



          6   special games, special events, provide the --



          7   refurbish that stadium, refurbish that



          8   stadium which is not dilapidated.  It is a



          9   solid concrete chunk.  I'm an engineer.  I've



         10   seen it.  I've been through it.  And if it



         11   hadn't been allowed to be vandalized, it



         12   would have been able to be saved very easily



         13   and very quickly.  And the example of the



         14   stadium being repurposed and reused for the



         15   benefit of the public all over the country



         16   and all over the world, that was part of our



         17   plan, and that wasn't considered.



         18              If I had my druthers, I would have



         19   wanted that to be a manual park plan, but we



         20   were forced to do this development, which I



         21   think goes against what we need for middle of



         22   Metro.  We can have develop- -- have



         23   development around that park, but I think



         24   this plan, as it stands, would take away from



         25   the magnificence of Fort Negley.
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          1              And I did question why we were



          2   doing this.  When Mr. Gossage said he didn't



          3   ask the question about -- about, you know,



          4   developing this at the beginning, yes, I did.



          5   We asked that question.  We asked:  Who came



          6   with this RFQ to develop Metro Park property?



          7   And we were never given an answer.  It was a



          8   group of people, but we were never given an



          9   answer exactly who it was and how they came



         10   up with this evaluation of criteria.



         11              There are many -- there are many



         12   developers that I know who said, "We're not



         13   going to bid on that because we don't know



         14   what the hell they're asking and we don't



         15   know how we can make money at it."



         16              So let me go back, you know --



         17              MS. ALEXANDER:  You have 17:54



         18   left.



         19              THE APPELLANT:  Left?  Geez.



         20              MS. O'DNEAL:  You have plenty of



         21   time.



         22              THE APPELLANT:  You gave too much



         23   time.



         24              MR. MATHEWS:  Agreed.  You'll have



         25   to take it home.
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          1              MS. O'DNEAL:  I want everyone to



          2   have an opportunity, right?



          3              THE APPELLANT:  So let me go --



          4   let me go back to Greer Stadium



          5   rehabilitation.  The only -- only -- only



          6   report that was issued, and Metro paid for



          7   this, was the demolition plan for Greer



          8   Stadium.  There was never a study done to --



          9   to evaluate the building condition, the



         10   building condition report, which is the



         11   American Society of Testing Materials format,



         12   to go evaluate a building and see what value



         13   it does have.  Recently we were about to tear



         14   down a State building downtown, you may



         15   remember, to make room for a building that



         16   could not be developed yet.  They were going



         17   to tear down this State building, and it



         18   would have been a loss to our city.  It was a



         19   historic World War II art deco building.  And



         20   fortunately, we saved that.  And the study



         21   showed -- when they went back and did a



         22   proper study on that building, it showed that



         23   it could generate a lot of revenue for this



         24   city.



         25              The lease -- one thing about this
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          1   lease agreement that was -- that is proposed



          2   for this is that you've got to realize that



          3   we're putting buildings on this site that is



          4   not going to generate any tax revenue for the



          5   State or for our government.  It's going to



          6   be lease property for whatever -- whatever



          7   Metro can agree to pay or get from -- from



          8   Cloud Partnership as part of the leasing



          9   agreement.  There's no -- there are no



         10   property taxes that are to be paid.  If the



         11   build- -- if the property was sold or a



         12   portion of that property was sold, then Metro



         13   would realize great revenue.



         14              The Tax Assessor is kind of upset



         15   about some of these other lease agree- --



         16   arrangements that have gone wrong around town



         17   because they should -- they figure that



         18   they're losing revenue on parcels that have



         19   been -- property has been put on those



         20   parcels that do not generate revenue for the



         21   City.  So was that ever considered when the



         22   RFQ was put together?  The process  itself,



         23   this RFQ process, does not stand the muster



         24   of a good financial stewardship off our



         25   monies and our properties.  I think it needs
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          1   to be revisited with some professionals



          2   looking at it from all aspects, before it's



          3   put out.  This is too valuable a piece of



          4   property to be done in such a willy-nilly



          5   manner.



          6              And I apologize if I'm -- I'm not



          7   saying that in a nice way.



          8              MR. CANT (phonetic):  How much



          9   time does he have left?



         10              MS. ALEXANDER:  14:54.



         11              MR. CANT (phonetic):  Fourteen



         12   minutes.



         13              THE APPELLANT:  We spent a lot of



         14   time developing these things.  And, you know,



         15   when I sit here before you guys as people, I



         16   -- I want you -- I don't want you to get



         17   bored by all this stuff I'm putting to you.



         18   But I want to reiterate that this process was



         19   not fair to any of us.  To any of us, not



         20   just me.  I've been called disgruntled.  I've



         21   been called dissatisfied.  I've been called



         22   somebody who's going where he shouldn't be



         23   going.  But I want you to know that -- I was



         24   wrong about this being my first attempt to



         25   deal with Metro.  This is my second.
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          1              My first one, Mr. Potter, was



          2   trying to deal with your sludge problem back



          3   20 years ago.



          4              MR. POTTER:  It was our sludge



          5   problem.



          6              THE APPELLANT:  It was our sludge



          7   problem.  I'm adding a little humor on the



          8   side.  And I'll talk to you about that later.



          9              So, again, the Procurement office



         10   did not provide the requested documents to us



         11   in a timely manner, and we have now submitted



         12   to you officially with my Tennessee driver's



         13   license that we want these documents.  And if



         14   Mr. Kelley needs a detail of which documents



         15   we think are missing, we'd be guessing



         16   because we don't know what documents were



         17   generated.  So we'll do our best to do that



         18   by going through the thousand that were



         19   submitted.  But I will tell you that there



         20   were some that were called attachments to



         21   e-mails that we never saw.



         22              We would like to see the thought



         23   process of -- on the Diversity Plan and on



         24   the financial considerations, because those



         25   were done outside the committee.  I would
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          1   like also to be able to ask questions to the



          2   seven members of the Evaluation Committee to



          3   see if there were any -- if there was any



          4   scoring done.  And I don't know if I'm



          5   allowed to do this between this process or



          6   between this process and when you guys get



          7   ready to do your stuff, give us your -- your



          8   hearing.



          9              Again, we asked for, multiple



         10   times, the rules, including how to get



         11   records.  Those were not provided [sic] us.



         12   We were not provided procedures until just



         13   before the hearing.  And, again, we've not



         14   been provided documents.  We have not gotten



         15   a property survey.



         16              (Sotto voce discussion.)



         17              THE APPELLANT:  Now, this all,



         18   again -- thank you.



         19              This is all things that we asked



         20   in the protest hearing that Mr. Gossage said



         21   was outside procurement.  How can it be



         22   outside procurement not to have a property



         23   survey or at least metes and bounds or



         24   exactly description of the property when



         25   everything depends on that?  How can that be
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          1   the case?  How can archaeological reports or



          2   any kind of environmental reports that may or



          3   may not have been done -- at least give us



          4   that, because it's too important a project.



          5              There was an appraisal done that



          6   wasn't provided.  We had to go dig for that.



          7   And I referenced that to you, May 23rd, 2007



          8   was -- we have a -- we have a bill for that,



          9   $9,600.  That should have been provided so we



         10   could properly evaluate the site.



         11              MR. CANT (phonetic):  To the --



         12   provided to the committee.



         13              THE APPELLANT:  And it should have



         14   been provided to the committee so whoever was



         15   doing the financial consideration -- to know



         16   what that property is really worth.  What are



         17   -- what are we giving away as citizens of



         18   Nashville?



         19              We were told that rehabilitation



         20   or renovation of the site means that



         21   everything could be torn down and restored



         22   back to its original condition or some other



         23   condition, yet in the engineering field,



         24   rehabilitation/renovation actually means



         25   fixing up something.  That's what I've always
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          1   thought it to be.  Restoration means you're



          2   restoring it to its original state.  That was



          3   something than what you have.  So the



          4   terminology there is also wrong.  It's



          5   misleading to think that Greer Stadium must



          6   be demolished because it's decrepit.  I'll



          7   again repeat, it's not decrepit.  It can be



          8   refurbished.  It can be a great facility for



          9   the public to use.



         10              You may know that we filed an



         11   ethics complaint with the Ethics Commission.



         12   You may or may not know that, but we did do



         13   that because we felt like we were not getting



         14   our just -- we're not getting what we needed



         15   to properly prepare for these -- for these



         16   hearings, and also we thought there was -- we



         17   think there was conflicts of interest in how



         18   some members who selected people on the



         19   committee were situated in the public in



         20   their -- either their work or in the process



         21   of dealing with this -- with the selection.



         22              Your procurement stated that



         23   related questions go far beyond the scope of



         24   the procurement process and those questions



         25   are outside of the authority of the Purchase
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          1   -- by the Purchasing Agent and will not be



          2   considered.  There was no explanation of why



          3   they would not be considered or how something



          4   like providing a survey or how providing a



          5   scoring system or how providing the expertise



          6   of their Evaluation Committee is beyond the



          7   scope of this procurement process.  There was



          8   no "why" or "how" given.



          9              I do know that the Mayor did meet



         10   with the Cloud Hill team on Tuesday, June the



         11   14th, 2017 after we'd filed our protest on



         12   June the 5th.  And this is -- this goes



         13   against Metro Code Section 4.36.010F.



         14              I did cite something.  I'm not



         15   used to that.  Section 4.36.010F.  It says:



         16   "The process is to come to a halt until the



         17   protest can be heard."  Seems like that part



         18   of the Code was not made clear to the Mayor's



         19   office.  And I know Mathews Group would not



         20   know about it because they're like me; they



         21   don't expect to be conversant in the Code.



         22              There were some other issues we



         23   were -- we were -- we asked if we should have



         24   legal representation at the protest hearing.



         25   We didn't -- we didn't realize that Metro
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          1   Legal would be here representing Procurement.



          2   If that were the case, we might have had --



          3   might have had an attorney, or at least



          4   somebody who is assisting us with that.  That



          5   should be in your -- in your rules that there



          6   always will be an attorney here, because I



          7   wouldn't have known that.



          8              There is one -- there are -- there



          9   are a couple of -- there are a couple of



         10   items in this process.  We met with



         11   Mr. Clay Bailey (phonetic) prior to him being



         12   put on the RFQ committee because we knew he



         13   was friends with Fort Negley, because we



         14   wanted to get information or input from all



         15   interested parties.  And he gave us some very



         16   good discussions [sic] and very good input.



         17              Now, part of -- part of the RFQ



         18   committee selection process was if you'd been



         19   approached by members of people soliciting,



         20   you should inform the comm- -- the people



         21   making the selection.  I don't know if



         22   Mr. Bailey (phonetic) did that.  If he did,



         23   would that have recused -- would that have



         24   forced him to recuse himself from being on



         25   the committee?
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          1              We also asked for an audience with



          2   Mr. Colby Sledge to discuss with him as a



          3   councilman of this area, to get his ideas



          4   about what he wanted.  He refused to meet



          5   with us.  He refused to meet with us.  He



          6   said, "Everything's up to the Selection



          7   Committee."  Why would a council member



          8   representing that community refuse to meet



          9   with one of the proposers for one of the



         10   biggest projects that is going to go in



         11   history?



         12              The RFQ participation was greater



         13   number of affordable housing units, yet this



         14   was not a requirement for the RFQ [sic].  RFQ



         15   participants were graded on appearing to be



         16   funded, yet this was not a requirement of the



         17   RFQ.



         18              Diversity scoring, we have no idea



         19   about this matrix system that was used, and



         20   we'd like to have that back.  And, again, I



         21   consider it almost an insult that Mr. Gossage



         22   would say, "I don't care what his minority



         23   status is.  He's not a minority."  That



         24   really, really, really is upsetting to me and



         25   it should be to you, especially when I look
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          1   across this table and I see DBEs all over the



          2   place.



          3              Except for you, Mr. Potter.



          4              Experience scoring, not accurate.



          5   I'll reiter- -- reiterate, I was not allowed



          6   in the -- in the protest hearing to give the



          7   experience of my team, which was a diverse



          8   group, including an Indian who's a structural



          9   engineer who's listed as a minority;



         10   including Don Hardin, Construction



         11   Management, who is listed as a minority;



         12   including Roger Ligon of IFC Builders, who's



         13   listed as a minority.  Were these people



         14   taken into consideration as part of the



         15   Diversity score as part of my team and only



         16   got fourth place?  Who else had such



         17   diversity on their team?  I had women.  I had



         18   Indians.  I even had one guy who's an



         19   American-Indian who is registering; who is



         20   not officially minority, but he is based on



         21   his heritage.



         22              So paperwork ain't always what it



         23   needs to be because it's obvious that if



         24   Cloud Hill Partnership did not have to be an



         25   entity, even though it was required that the







                                                           90

�









          1   responding party be listed on the top of the



          2   RFQ.  It wasn't Mathews Group, it was Cloud



          3   Hill Partnership.  Mathews Group should have



          4   been listed on the RF- -- on the submittal.



          5              There's no indication Procurement



          6   obtained the value of the property that



          7   Nashville Adventure Park was considering it



          8   as payment in its final calculations.  We



          9   don't think that Metro Properties was ever



         10   conferred with on this momentous task, and



         11   they're the ones who have the expertise to



         12   evaluate and give their opinion on these



         13   properties.  We believe that Metro Council or



         14   a committee within Metro Council and Metro



         15   Properties and the Tax Assessor should have



         16   been consulted before this RFQ was put out.



         17              And, again, I will tell you that



         18   we -- we had in our proposal a gift, in lieu



         19   of cash, of park property in other locations



         20   that could have been developed to make up for



         21   some of the 4,500 acres that Metro Parks is



         22   trying to obtain.  We were not given anything



         23   for that.  We also had money to pay to -- for



         24   development of Fort Negley.  Cloud Hill was



         25   going to put up $7 million up front for
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          1   infrastructure improvement, but they would be



          2   getting that back through the course of this



          3   lease, and then they would -- after that,



          4   then they would pay towards -- towards their



          5   lease payment.  So is that a -- is that a



          6   profit for Metro and us as citizens, or is it



          7   not?  That was not evaluated.  But they



          8   appeared to be fully funded.



          9              Now, since this thing has come in,



         10   it's blown up all over town with protests



         11   from the African-American groups, heritage



         12   groups, from the -- UNESCO wants it to be



         13   cat- -- declared a site, a heritage site,



         14   international heritage site.  So it's a good



         15   thing that we have opened -- opened this up



         16   to the public to -- to comment on.  But,



         17   again, I think we can do the right thing here



         18   very soon and make sure that this process, if



         19   you guys so deem, can be redone and done



         20   properly and done with proper oversight and



         21   done with some accountability on how the



         22   scoring was done.



         23              MS. O'DNEAL:  Okay.  Thank you.



         24              I think you just made it.



         25              MS. ALEXANDER:  Yeah, 26 seconds.
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          1              MS. O'DNEAL:  So we'll -- do you



          2   guys want to take a break --



          3              MR. POTTER:  Yes.



          4              MS. O'DNEAL:  -- or would you be



          5   interested --



          6              MR. POTTER:  Yes, please.



          7              MS. O'DNEAL:  You do want to take



          8   the break?  Okay.  We will take a five-minute



          9   break, and then the interested parties, if



         10   they went to present, will have an



         11   opportunity to come to the table to provide



         12   any presentation they may have to the



         13   committee.



         14              Do you-all have -- do you guys



         15   have a presentation?



         16              MR. MATHEWS:  Just a very short



         17   statement.



         18              UNIDENTIFIED SPEAKER:  Thirty



         19   minutes or less.



         20              MS. O'DNEAL:  Thirty minutes or



         21   less?  Okay.



         22              Five-minute break and then we'll



         23   reconvene.



         24              (Brief recess observed.)



         25              THE APPELLANT:  I'd like to just
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          1   state one thing for the record, if I may?



          2              MS. O'DNEAL:  Okay.



          3              THE APPELLANT:  May I?



          4              MS. O'DNEAL:  Yes, you may.



          5              Let me just reconvene the meeting.



          6              I'd like to reconvene the Appeals



          7   Board from a break.



          8              And, Mr. Sandhu, you said you



          9   wanted to state one other thing?



         10              THE APPELLANT:  Yeah, just



         11   regarding interested parties.  I think if you



         12   look in the procurement rules, it doesn't



         13   allow in -- in your own rule, I don't -- I



         14   didn't see where it allows interested parties



         15   to comment during this, but I think -- I have



         16   no problem with that.  I think if interested



         17   parties are allowed to comment, then I think



         18   other stakeholders should also be allowed to



         19   comment, if they wanted to.  If they can't do



         20   it at this venue, then they sh- -- they --



         21   they're written or e-mail responses should be



         22   accepted as part of this record for this.



         23              MS. O'DNEAL:  Okay.  We'll address



         24   that during deliberation, okay?



         25              With that....
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          1              MR. MATHEWS:  My name is Bert



          2   Mathews with The Mathews Group, and I just



          3   have a short -- very short statement.  I want



          4   to say that we stand behind our proposal and



          5   by -- behind our experience.  We're very



          6   proud of the team that we've brought to this



          7   Request for Qualifications.  We're very proud



          8   of the work and our history in Nashville.



          9   We're proud of each element of our submittal.



         10   We appreciate the time of the Board that



         11   you've taken to listen to this and the time



         12   of the Evaluation Committee.  And hopefully



         13   we're looking forward to moving ahead.



         14              So thank you very much for your



         15   time.



         16              MS. O'DNEAL:  Okay.  That was very



         17   brief.  Thank you very much.



         18              I'm going to go to the



         19   deliberation portion -- Discussion and



         20   Deliberation by the Board portion of this.



         21   But before we open it up for the committee to



         22   begin with their questioning, Nikki, can you



         23   address Mr. Sandhu's question regarding the



         24   interested party presentation?



         25              MS. EKE:  It's appropriate for the
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          1   Board to allow those entities that submit a



          2   proposal to make a presentation today because



          3   they are interested -- they're legal



          4   interested parties in these proceedings.



          5   Individuals that did not submit a proposal,



          6   this is not the venue for them to make



          7   presentation.  Because, again, the role of



          8   this board is pretty limited as to whether



          9   the solicitation was conducted in accordance



         10   with applicable law.  So there are other



         11   avenues outside of this Board for those that



         12   may have a general interest, or that did not



         13   submit a proposal, to make their views known



         14   to other entities.  They may consider this



         15   matter in the future, but this is not the



         16   appropriate avenue for that.



         17              MS. O'DNEAL:  Thank you very much.



         18              And -- and -- and just one more



         19   matter.  Again -- and we talked about this at



         20   the beginning of the session, but before we



         21   begin our deliberations, I do think it's



         22   worth repeating the responsibility of this



         23   Board in terms of what we are assessing,



         24   based on the facts that have been presented



         25   to us today.
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          1              MS. EKE:  Yes.  The -- the role of



          2   the Board is to determine whether the



          3   solicitation award was done in accordance



          4   with applicable law and the terms and



          5   conditions of the solicitation.  So the Board



          6   reviews the record and the relevant



          7   information to determine whether the evidence



          8   establishes that the award of solicitation



          9   was done in accordance with applicable law.



         10   If the Board determines that it was done in



         11   -- in accordance with applicable law, the



         12   Board can uphold the decision of the



         13   Purchasing Agent.  If the Board determines



         14   that the award was not done in accordance



         15   with applicable law, the Board can modify the



         16   decision of the Purchasing Agent and remand



         17   the matter to the Purchasing Agent for



         18   further directions.



         19              MS. O'DNEAL:  And -- and I just



         20   say that before we begin our deliberation



         21   because it is not the responsibility of this



         22   Board to assess the merits of any individual



         23   proposal that was presented for the



         24   Evaluation Committee.  We are merely here to



         25   assess the procurement process and whether
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          1   laws have been followed.  So before we begin



          2   our discussion, I thought that that would be



          3   worth noting.



          4              So I am going to open this up for



          5   discussion and who -- Nancy, you look like



          6   you really want to jump in.



          7              MS. WITTEMORE:  Well, I had a --



          8              MS. O'DNEAL:  I'm going to



          9   recognize Nancy Wittemore.



         10              MS. WITTEMORE:  Thank you.



         11              I have one clarification I need.



         12              And, Jeff, I think you're the



         13   person who probably needs to do this.  But a



         14   couple of times it was mentioned that the



         15   Diversity Plan and the Financial Plan was



         16   done outside of the -- of the process.  And



         17   so if you will address how that's done and



         18   why it's done, you know, so -- not that the



         19   -- the evaluation team actually opens the



         20   cost, but why it's done in the way it's done.



         21   And is that -- why it's not -- considered



         22   outside the process.



         23              MR. GOSSAGE:  Sure.  On the



         24   Diversity Plan -- and I want to clarify



         25   something that was said earlier.  There was a
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          1   question about a -- the plan and the question



          2   about the ethnicity of the individuals.  This



          3   is not about business ownership.  It is about



          4   the plan submitted, and that's what -- the



          5   reason I say I don't care about it, because



          6   it -- I care about the plan, and the plan was



          7   done by the Procurement division conducted by



          8   BAO by one individual, which is standard



          9   practice for looking at Diversity Plans.  And



         10   I'm going to kind of look to Michelle because



         11   she can probably best frame why that is the



         12   case.



         13              MS. O'DNEAL:  Well, I'll -- it's



         14   addressed -- just answer to best of your



         15   ability, and then I'll bring in other parties



         16   as needed.



         17              MR. GOSSAGE:  Okay.  That's the



         18   way it's been.



         19              MS. WITTEMORE:  Okay.  And



         20   financial --



         21              MR. GOSSAGE:  And on the



         22   financial, the financial, I don't know why



         23   it's being called out as -- as being



         24   processed outside the committee, because this



         25   was not cost-submitted and evaluated
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          1   separately.  It was, in fact, a discussion on



          2   the proposal that came before the Board.  It



          3   was a consideration of cost as one of the



          4   criteria.  It was not -- and it wasn't cost



          5   as it normally would be selling property and



          6   looking at the cost.  It was about the entire



          7   financial plan for what was taking place.



          8   And so that was -- that was discussed by the



          9   committee, some with more knowledge than



         10   others.  But then other areas, you'd find



         11   other people discussing things at a higher



         12   level.



         13              MS. WITTEMORE:  But it was not



         14   outside the process?



         15              MR. GOSSAGE:  It was not outside



         16   the process.



         17              MS. WITTEMORE:  Michelle, do you



         18   want to talk about diversity?



         19              MS. O'DNEAL:  Go ahead, Michelle.



         20   Would you just speak to that from a general



         21   sense, please, in terms of how the BAO scores



         22   for Diversity?



         23              MS. LANE:  Yeah.  So typically,



         24   you know, a Diversity Plan or an Equivalent



         25   Small Business, Service-Disabled Veteran
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          1   Business Plan would be scored separately by



          2   the Business Assistants Office to provide



          3   kind of a singular view to ensure that all



          4   responses are reviewed through a single lens



          5   and that you don't have all members of the



          6   Evaluation Committee kind of bringing their



          7   own perspective to the review of that,



          8   because there are specific established



          9   criteria listed in the solicitation.  If we



         10   say, you know, let's paint this room pink,



         11   you know, five people may come in with five



         12   different shades of pink, whereas here we're



         13   looking at a singular approach as to how that



         14   response is being scored.  And that is the



         15   standard practice.



         16              The way that they are scored is



         17   consistent with what is requested in the



         18   solicitation.  It does ask for specific



         19   things such as their state of commitment, any



         20   kind of strategic approaches to maximize



         21   participation.  And that is designed to



         22   understand what their overall inclusion



         23   strategy is, not simply looking at who the



         24   owner is or just simply looking at the



         25   businesses that would serve as subs.  So that
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          1   was requested on four other items.  But what,



          2   if any, of the subs are unable to fulfill



          3   their duties through the course of this



          4   solicitation or the contract, the pursuant



          5   contract, what kinds of actions would you



          6   take to ensure that you maintain that



          7   strategic approach throughout the life of



          8   contract, rather than perhaps saying:  "We



          9   lost the subs, and that was our plan."  What



         10   are you doing to ensure that you have the



         11   continuity throughout the life of contract?



         12              MS. O'DNEAL:  Does that answer the



         13   question, Nancy?  I'm going to just start



         14   down here.



         15              Monica?



         16              THE APPELLANT:  May I add?



         17              MS. WITTEMORE:  We're going to



         18   recognize the ch- -- the Board members and



         19   their questions first, okay?



         20              MS. FAWKSONTON:  This may be more



         21   of a comment, because I think looking outside



         22   of the process is not the same thing as



         23   looking at a process that is imperfect,



         24   right?  But would you speak to -- Mr. Sandhu



         25   mentioned a couple of times that the minority
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          1   participation for Nashville is 2 percent.



          2   Could you speak to that?



          3              MS. LANE:  Yeah.  So during --



          4   most recently in the fiscal year, Fiscal Year



          5   '17, the City reported 9.17 percent minority-



          6   and women-owned business participation.  That



          7   is based upon actual expenditures, as well as



          8   actual subcontractor expenditure.  I'm not



          9   sure where the 2 percent came from.  I have



         10   heard some rumblings about 2.8 percent



         11   African-American business participation.  But



         12   we look at the totality for those -- for our



         13   approaches of minority business.  We don't,



         14   you know, just look at African-American or



         15   Asian-American or Hispanic-American.  It is



         16   the full scope of it when we report.  So last



         17   year it was 9.17.



         18              MS. FAWKSONTON:  Okay.  Thank you.



         19              MS. O'DNEAL:  Okay.  Scott?



         20              MR. POTTER:  I have a question to



         21   the fundamentals.  Mr. Sandhu stated that the



         22   process hadn't been stopped.  So in the



         23   procurement process, has the award been --



         24   okay.  So the award was made, appeal was



         25   lodged, the appeal is heard by the Purchasing
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          1   Agent, and now we're at the Appeals Board



          2   hearing.  So we're still in the process.



          3              MR. GOSSAGE:  From the time of the



          4   filing of the protest, the contracting



          5   process would stay.  The contracting, of



          6   course, was led by Procurement.  We were not



          7   involved in it.  The Mayor's not part of that



          8   negotiation process, so that's -- needs to be



          9   broken away because that seems to be



         10   something we're pointing to.  As of July 1,



         11   there had been no negotiations, no contract



         12   development taking place.  I'll let



         13   Michelle --



         14              MS. LANE:  As of today, the same



         15   is true.



         16              MR. GOSSAGE:  -- enter anything as



         17   to --



         18              MR. POTTER:  Okay.  And from



         19   Nikki, I'd like you to give counsel to this



         20   -- to my question that we're not able to



         21   discuss or question the RFQ; the RFQ stands



         22   alone as the Procurement Appeals Board?



         23              MS. EKE:  You have to -- in order



         24   to make any decision that challenges the RFQ



         25   that was issued, you'll need to find that
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          1   that RF- -- RFQ contained illegality.  So



          2   there was something in that RFQ that was not



          3   done in accordance with applicable law.  And



          4   there has to be evidence presented that



          5   indicates what is it in this RFQ that was not



          6   done in accordance with applicable law.



          7              MR. POTTER:  And we -- we don't



          8   have authority to question the members of the



          9   committee, the Selection Committee?



         10              MS. EKE:  Well, this is not a



         11   trial, a testimonial proceeding where



         12   parties, appealing parties, get to question



         13   and then cross-examine witnesses.  This is a



         14   quasi-judicial appellate body that reviews



         15   basically the parties that are part of this



         16   proceeding, make presentations, present



         17   documentations, and then you make a decision.



         18   But there is no process for the parties to



         19   cross-examine witnesses, question witnesses.



         20   This is not what the -- it's not the



         21   appropriate proceeding for this body because



         22   it's not a trial body.



         23              MR. POTTER:  Okay.  I may have



         24   some follow-up questions.



         25              MS. O'DNEAL:  Okay.  Ms. Donegan?
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          1              MS. DONEGAN:  One question's



          2   already been answered as far as the finance



          3   and diversity outside the committee; you've



          4   answered that.



          5              And my other question is, is it --



          6   is the consensus scoring with a score, is



          7   that the norm on all of your....



          8              MR. GOSSAGE:  Yes.  The bringing



          9   together for discussion for consensus scoring



         10   is a standard practice, and I -- we've been



         11   doing it for years.  They've actually



         12   discussed -- some people have different



         13   strengths in those -- on those teams.  That's



         14   intentional.  And as they discuss it, they



         15   come up with a consensus score.  The



         16   individual conducting it will actually key in



         17   the score, and they can see it on the screen.



         18   The end result is the printout of the scores



         19   that we held up earlier.  So -- and that's



         20   the standard practice.



         21              MS. DONEGAN:  So for this RFQ, as



         22   the many before it, it's the same procedure?



         23              MR. GOSSAGE:  Yes.



         24              MS. LANE:  Yeah.



         25              MR. GOSSAGE:  Absolutely.
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          1              MS. DONEGAN:  That's all I have.



          2              MS. O'DNEAL:  Okay.  You guys are



          3   going to have to bear with me because I have



          4   lots of questions.



          5              Mr. Gleason --



          6              MR. GLEASON:  Yes.



          7              MS. O'DNEAL:  -- can you join us



          8   at the table for my question -- questions?



          9              I want to specifically have just a



         10   short conversation regarding Mr. Sandhu's



         11   discussion about him being a minority and



         12   that -- the evaluation being done based upon



         13   the business plan, okay, the Diversity Plan.



         14   Can you just -- in terms for this Board, I



         15   want you to distinguish that for this Board



         16   so we have an -- we have absolute clarity



         17   about what that distinguishing factor is



         18   between those two.  Because I listened to his



         19   remarks carefully, and I think we should be



         20   very careful and make sure that we understand



         21   with absolute clarity what we're saying here



         22   in terms of that component of the scoring,



         23   okay?



         24              MR. GLEASON:  Okay.



         25              MS. O'DNEAL:  So if you would
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          1   explain to the Board, I'd appreciate it.



          2              MR. GLEASON:  As mentioned by



          3   Jeff, the Diversity Plan is not looked upon



          4   -- we don't look at the ethnicity, race or



          5   gender of the prime contractor.  It's based



          6   off of the narrative that they submit, the



          7   information that's asked in the solicitation,



          8   those high points.  What is their commitment



          9   to small business, how they -- how they plan



         10   to maximum their reporting, and so forth.



         11   Within that, we look at their responses, and



         12   it's based off of a matrix that's -- across



         13   the Board that everybody is evaluated on.



         14   And points are associated based on that.



         15              MS. O'DNEAL:  Okay.  So can -- do



         16   you have a recollection as to what was



         17   included in their plan?



         18              MR. GLEASON:  There was an



         19   expressed commitment to being -- to utilizing



         20   -- for diversity.  However, when you get to,



         21   you know, any expressed interest as to their



         22   past performance or anything like that, there



         23   was no interest mentioned as to any known



         24   work or how they've done with minority



         25   utilization prior to -- they briefly touched
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          1   on the outreach, how they planned to bring in



          2   diverse businesses, based on the list that



          3   was presented, those that they proposed to



          4   utilize.



          5              Other than that, there was nothing



          6   else as to any assistance or anything like



          7   that that they're going to use or provide



          8   those individuals.



          9              MS. O'DNEAL:  And how -- how was



         10   that distinguished from another firm that



         11   received a higher score?



         12              MR. GLEASON:  It was clearly laid



         13   out in their proposal.



         14              MS. O'DNEAL:  Can you be a little



         15   more specific?



         16              MR. GLEASON:  They just hit --



         17   they planned on -- for instance, if it was



         18   something on outreach, they planned on



         19   publicizing it in the newspaper, having small



         20   venues where those subcontr- -- interested



         21   subcontractors would come in.  They would



         22   provide that assistance with understanding



         23   what they're actually going to do with the



         24   bid packages that they may let out to these



         25   individuals, how they plan to report their
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          1   subcontractor utilization back to Metro.



          2              There's a portion in there about



          3   prompt pay, are they committed to prompt pay.



          4   I mean, these firms have identified those



          5   that got the points.  And as stated, no one



          6   that -- no prime that submitted a business



          7   plan got the five points.



          8              MS. O'DNEAL:  Okay.  That's



          9   helpful for me.



         10              Do any of the Board members need



         11   any more clarification on that?  I just



         12   wanted to make sure that we had that



         13   discussion.



         14              Okay.  Do y'all have any more



         15   questions of Bryan?



         16              (No response.)



         17              MS. O'DNEAL:  No?  Okay.



         18              My -- my second question, and I



         19   don't -- I don't really know who to address



         20   this to, but I want to address the public



         21   information and document requests that were



         22   submitted in various forms and at various



         23   times over this last few months.  Legal



         24   received one request, I think, and I think



         25   Purchasing received a different request.  I
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          1   -- someone -- I would like for someone to



          2   summarize for me what requests were received



          3   and -- and where we stood in terms of turning



          4   over that documentation.



          5              And I don't know who's best to



          6   take that question.  I want to make sure that



          7   -- that we did what we were supposed to do.



          8              MS. AMOS:  So I know that



          9   Purchasing received what appeared to be some



         10   discovery.  It was interrogatories mixed with



         11   Requests for Production of Documents.  In a



         12   good-faith effort to respond to Mr. Sandhu,



         13   Jeff Gossage presented the documents that he



         14   could identify, along with Terri Troup, even



         15   though it was discovery and it wasn't a



         16   public records request.



         17              MS. O'DNEAL:  So that was the



         18   thousand-page --



         19              MS. AMOS:  Yes.



         20              MS. O'DNEAL:  -- document that he



         21   was --



         22              MS. AMOS:  And that was released,



         23   I think, maybe three days or two days before



         24   the protest hearing.  It was -- we -- we



         25   treat public records requests separately than
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          1   something that was part of the protest.  It



          2   was -- I mean, we have seven business days by



          3   State law to respond to those, and it was



          4   responded to in accordance with State law.



          5              MS. O'DNEAL:  Do you have anything



          6   to add to that?  Is it --



          7              MR. GOSSAGE:  No.  The question --



          8              MS. O'DNEAL:  Is there anything



          9   that was outstanding from that list of



         10   requests that he did not receive or have



         11   we --



         12              MR. GOSSAGE:  It's been so long, I



         13   could not tell you what documents were sent



         14   in that.  I don't have a way to go back and



         15   look at those.  I do know that we sent



         16   everything that we could identify to them.  I



         17   sent more than I was advised to do so.  I got



         18   my hand slapped a little.



         19              And there were questions like:  "I



         20   want the scoring done by the individuals of



         21   the Evaluation Committee."  I cannot produce



         22   what does not exist.  And that's the kind of



         23   questions that continued to come in.



         24              There were also questions about



         25   the Mayor meeting with individuals or
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          1   questions about surveys and studies.  The



          2   Procurement department does not manage the



          3   departments and require of them documents



          4   that are outside of our role.  If you're



          5   redefining the procurement role, that's



          6   interesting.  We only can ask for information



          7   from the departments, and the departments



          8   supply what they have.  And if we're not



          9   supplied that, we can't give what we don't



         10   have.  It's that simple.



         11              MS. O'DNEAL:  Does anyone have



         12   follow-up on that?  I may come back to that



         13   in a moment.



         14              Okay.  My next question has to do



         15   with the RFQ, and I think you've stated this,



         16   but I just want to say this for the record.



         17   In terms of the -- everybody -- every firm



         18   had access to the same information at the



         19   same time?



         20              MR. GOSSAGE:  That is correct.



         21              MS. O'DNEAL:  And if there were



         22   potential flaws in an RFQ, there was an



         23   opportunity to raise red flags and to ask



         24   questions during the process if a firm felt



         25   like something was not correct in the
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          1   process?  And did that happen during the



          2   process?



          3              MR. GOSSAGE:  Yes.  The same set



          4   of questions.



          5              MS. O'DNEAL:  Okay.



          6              MR. GOSSAGE:  We did have



          7   questions raised.



          8              MS. O'DNEAL:  But in terms of the



          9   initial RFQ period, were there any concerns



         10   that -- prior to this proposal being



         11   submitted, in terms of any of those issues?



         12              MR. GOSSAGE:  There were questions



         13   asked for which we could not supply



         14   documentation because we didn't have that.



         15   That -- if that's what you're asking.  Was



         16   there a protest of the solicitation -- which



         17   has happened in the past.  We had a protest



         18   before it ever came to fruition.  There was



         19   no protest filed prior to that.



         20              MS. O'DNEAL:  I'm just trying to



         21   make a determination as to every -- every



         22   potential bidder had access to the same



         23   information --



         24              MR. GOSSAGE:  Exactly the same



         25   information.
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          1              MS. O'DNEAL:  -- at the same



          2   time --



          3              MR. GOSSAGE:  Same time--



          4              MS. O'DNEAL:  -- and the same



          5   opportunity to respond?



          6              MR. GOSSAGE:  Yes.



          7              MS. O'DNEAL:  Ms. Lane?



          8              MS. LANE:  I think it's fair to



          9   note, also, that built into solicitations,



         10   all solicitations that we issue is an



         11   acceptance of the request for the RFQ as it's



         12   written, and that acceptance was attested to



         13   by all the offers.



         14              MS. O'DNEAL:  Does anyone want to



         15   jump in here?  Because I'm going to keep on



         16   going.



         17              MS. WITTEMORE:  I have a question.



         18              MS. O'DNEAL:  Okay.



         19              MS. WITTEMORE:  Mr. Sandhu, you



         20   spoke about a conflict of interest on one of



         21   the committees.  And I'm not real clear on



         22   what that conflict of interest, who that



         23   person is and which committee you're --



         24   you're speaking to.  Can you clarify that for



         25   me, please?
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          1              THE APPELLANT:  Well, we



          2   considered a couple of conflicts that, you



          3   know, one -- one to grasp on would be



          4   Clay Bailey.  He was on -- appointed later.



          5   We were initially told there were going to be



          6   three and then five and then seven committee



          7   members.  So committee members were added,



          8   and Mr. Clay Bailey was added after we'd



          9   already had discussions with him about our



         10   proposal, long, drawn-out discussions with



         11   him.  So I don't know if he ever mentioned to



         12   the folks that proposed him that he already



         13   had discussions with us and the other members



         14   of the proposers.  And I don't know if that



         15   -- if that's allowed or not.



         16              And I also think Mr. Sledge, who's



         17   the councilman for the district, refused to



         18   meet with us.  But he was also employed by



         19   the PR firm for another partnership.  And



         20   also the PR firm for Metro Parks, McNeely,



         21   Pigott & Fox.  And for them to -- for him to



         22   -- if he -- if he refused to meet with



         23   everybody, then I understand that, but I



         24   think for him to refuse to meet with us when



         25   it's in his district kind of makes me a
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          1   little suspicious of exactly what's going on.



          2              MS. WITTEMORE:  So I will ask



          3   Legal if this constitutes a conflict of



          4   interest as it relates specifically to this



          5   procurement?



          6              MS. EKE:  Well, there has to be a



          7   conflict that disqualifies an individual from



          8   participating as part of the -- a member of



          9   the Evaluation Committee under the law.  So



         10   it has to be a conflict that is -- rises to



         11   the level as defined by law.  Such conflicts



         12   may include someone who has a controlling



         13   ownership interest in an entity that



         14   submitted a proposal also being a member of



         15   the Evaluation Committee or someone having an



         16   evaluation interest in someone that submitted



         17   a proposal and failing to disclose that, and



         18   then being a part of -- a member of the



         19   Evaluation Committee.



         20              Again, it just can't be



         21   allegations.  There has to be material



         22   evidence presented that demonstrates a



         23   conflict under the law, and that the -- and



         24   the person would be prohibited under the law



         25   from being a member of the Evaluation
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          1   Committee.  So merely allegations are just



          2   not....



          3              Again, a council member refusing



          4   to meet with someone, that's not -- there's



          5   no law that requires a council member to meet



          6   with somebody from -- that's a proposal.  So



          7   there has to be material evidence presented



          8   that shows that there is a legal conflict as



          9   defined by the law, as opposed to allegations



         10   made, allegations of feelings or



         11   suppositions, et cetera.



         12              THE APPELLANT:  If I may?



         13              MS. O'DNEAL:  Yes, I'll recognize



         14   you.



         15              THE APPELLANT:  I think Mr. Sledge



         16   did appoint or recommend an appointment to



         17   the members of the Selection Committee.  So



         18   that should be also considered because it's a



         19   -- that -- I'll just leave it at that, that



         20   he did recommend Evaluation Committee



         21   members.



         22              THE COURT REPORTER:  I'm sorry,



         23   speak up --



         24              MR. POTTER:  That presumes ill



         25   intent on his part, so is that what you're
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          1   accusing --



          2              THE APPELLANT:  No, I'm not --



          3   I'm --



          4              MR. POTTER:  Are you making that



          5   statement?



          6              THE APPELLANT:  No.  I'm just --



          7   you know, there is [sic] various items here



          8   that just don't feel right to me.  And I know



          9   feelings have nothing to do with it.  I have



         10   to have evidence.  I don't have any of that.



         11              MR. POTTER:  Okay.  I wanted to be



         12   clear on that.



         13              THE APPELLANT:  So -- yeah.



         14              MS. O'DNEAL:  That it, Nancy?



         15              MS. WITTEMORE:  Uh-huh.



         16              MS. O'DNEAL:  You good?



         17              MS. DONEGAN:  Uh-huh.



         18              MS. O'DNEAL:  I want -- I have



         19   another question, and I think it's for Legal.



         20   And -- and most of these are just in terms of



         21   me just getting clarification --



         22              THE APPELLANT:  I -- I -- I need



         23   to --



         24              (Unintelligible overlapping.)



         25              THE APPELLANT:  I need to ask one







                                                           119

�









          1   question.



          2              MS. O'DNEAL:  Yes.



          3              THE APPELLANT:  Ms. Eke said that



          4   it's about legality.  I thought that the



          5   legality part of it would not come at the



          6   level of this process and should not be at



          7   this level of the process.  This is not about



          8   legality.  This is about the process.  And



          9   it's not about whether the process was



         10   following the legal course, but it was



         11   following what is the correct course within



         12   the Code and if there's accountability.  And



         13   it's not always accountability when you look



         14   at legal.  If it's always been done this way,



         15   then you can say it's always been done this



         16   way, so we're going to continue always doing



         17   it this way.  And that's where the problem



         18   lies, is it's always been done this way.  And



         19   then that is why when we have 15 percent



         20   African-American participation, the



         21   population is down.  You have 2 percent



         22   African-American participation in building



         23   this town.  And the 9.1 percent participation



         24   by minority/disadvantaged businesses is



         25   skewed against the true minorities in this
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          1   town.



          2              MS. O'DNEAL:  Okay.  Did you --



          3   did you need to respond?



          4              MS. EKE:  Well, I just want to



          5   elaborate what the standard in the Code is



          6   that is specified in the Metropolitan Code of



          7   Laws as the role of this Board, and that is



          8   to determine whether the solicitation award



          9   was done in accordance with applicable law.



         10   So -- so the issue remains what -- any



         11   allegations, they must be shown how what was



         12   done was not done in accordance with



         13   applicable law, and that is the role that's



         14   been given to this Board by the -- the



         15   Metropolitan Council through the ordinance



         16   that's set forth in the Code, to determine



         17   whether the solicitation and award was done



         18   in accordance with applicable law, which



         19   would include constitution, statutes,



         20   procurement code, procurement regulations,



         21   and the terms and conditions of the



         22   solicitation.



         23              MS. O'DNEAL:  Agree.  And that's



         24   why I really want to be deliberate on --



         25   we've heard a lot today, and I want to make
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          1   sure that everything that's come up in these



          2   discussions are discussed by this Board



          3   today.



          4              The next item that I heard during



          5   this discussion was this notion of the



          6   committee shortlisting the group in terms and



          7   -- and only two firms being permitted to move



          8   forward in the process and other firms not



          9   being able to present to the Board or to move



         10   to that next level.  And I also want to speak



         11   to the legality of that.



         12              Again, I'm just -- I was writing



         13   notes along because I wanted to make sure



         14   that every issue was addressed for the Board



         15   today.



         16              So, Ms. Eke, could you summarize



         17   that?



         18              MS. EKE:  Yes.  I'll actually read



         19   a portion of the Code that addresses this



         20   issue and that is at 4.12.040, Subsection F,



         21   and it says in relevant part that:



         22   "Discussions may be conducted with



         23   responsible offerors who submit proposals



         24   determined to be reasonably susceptible of



         25   being selected for award for the purpose of
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          1   clarification to assure full understanding of



          2   and responsiveness to the solicitation



          3   requirements."



          4              And so that is a procedure that's



          5   allowed for in the Code in regards to those



          6   entities who submit proposals to be



          7   reasonably suscept- -- susceptible of being



          8   selected.



          9              MS. O'DNEAL:  Okay.  The next



         10   point of discussion that I heard was the



         11   notion that the committee met -- I'm para- --



         12   I'm just repeating what I heard -- in secret



         13   in terms of their deliberation and that that



         14   was not an open meeting.  So I'm going to go



         15   to the lawyer again in terms of what is



         16   permissible in terms of when that information



         17   becomes public and what -- and the notice



         18   regarding those deliberations.



         19              MS. EKE:  Okay.



         20              MS. O'DNEAL:  Okay?



         21              MS. EKE:  Of course, the



         22   Procurement division is bound by State law in



         23   the manner in which they handle this RFQ.



         24   Under the Open Records Act, it specifi- --



         25   specifically states that "proposals and
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          1   statements of qualifications received in



          2   response to a solicitation and within the



          3   records, including but not limited to



          4   evaluations, names of Evaluation Committee



          5   members, and all related memoranda or notes



          6   shall not be open for public inspection until



          7   the intent to award the contract to a



          8   particular respondent is announced."



          9              So that confidentiality is



         10   required by State law during the process --



         11   during the process when the proposal is being



         12   evaluated.



         13              MS. O'DNEAL:  Okay.  My next point



         14   that I wrote down is that there was a notion



         15   presented that we should have disclosed the



         16   scoring, not the scoring of points, but the



         17   scores process and how those scores would be



         18   compiled in terms of -- of how that's done.



         19              I'm not aware of a requirement



         20   that we disclose a scoring process within an



         21   RFP in the laws, that we disclose the point



         22   -- the point assignments.



         23              MS. EKE:  Yeah, the RFP did



         24   contain the factors that are going to be



         25   evaluated as part of the RFP process and the
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          1   points to be recorded as those factors.  And



          2   that's what -- that is consistent with law,



          3   that the factors to be evaluated will be



          4   disclosed.  And that was contained in the



          5   RFP.



          6              MS. O'DNEAL:  Okay.



          7              MS. EKE:  It says that:  "The



          8   Request" -- the Metro Code says that:  "The



          9   Request for Proposal shall state the relative



         10   portion of price and other evaluation



         11   factors."



         12              And -- and the RFP did have a



         13   section that set forth the factors and their



         14   relative importance.



         15              MS. O'DNEAL:  Okay.  I'm going to



         16   go through my notes and see if any other



         17   committee members want to jump in here.



         18   Again, I was trying to make note of all



         19   points being made that might be related to



         20   current laws and processes.



         21              MR. POTTER:  I'll ask the



         22   Purchasing Agent if the --



         23              MS. O'DNEAL:  Which one?



         24              MR. POTTER:  Mr. Gossage.



         25              MS. O'DNEAL:  The prior Purchasing
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          1   Agent.



          2              MR. POTTER:  -- the -- all the



          3   proposals were submitted timely?



          4              MR. GOSSAGE:  Yes.



          5              MR. POTTER:  And they were



          6   qualified to submit?



          7              MR. GOSSAGE:  Yes.



          8              MR. POTTER:  Okay.



          9              MS. O'DNEAL:  I think those are my



         10   questions in terms of....



         11              Mr. Sandhu, I do want to come back



         12   to you.  Do you think that I have summarized



         13   for the Board the items that need to be



         14   considered by this Board in terms of the



         15   Purchasing laws and rules and processes?



         16   Again, without regard to the subjective



         17   nature.  But have -- have we missed anything



         18   that the Board needs to have a discussion



         19   about before we continue?



         20              THE APPELLANT:  Yes.  I -- I think



         21   it's important to realize that we can hide



         22   behind the legal language of how the Code is



         23   written and say that everything was done per



         24   code and per regulation, but this was not a



         25   process that necessarily can be pigeonholed
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          1   into -- into something that's so codified



          2   because there's so many different ways that



          3   this RFQ could be addressed and answered.



          4   And subsequently, the way it was evaluated



          5   seemed to be, to me, not consistent across



          6   the board.



          7              So you can say:  "Well, yeah, they



          8   followed all the legalities and they followed



          9   all the requirements of they've always done



         10   it this way and "it's always been done like



         11   this," but where is the process?  Where is



         12   the accountability for that process?  Nobody



         13   has asked me about -- nobody has asked to --



         14   to produce or at least testify that there was



         15   no scoring -- there were no comments, there



         16   were no notes from any of the Evaluation



         17   Committee members that discussed this.



         18   There's no -- there were no recordings made



         19   in there, and none of -- it's beyond me to



         20   think that nobody in that Evaluation



         21   Committee or none of the people who were --



         22   who were monitoring this Evaluation Committee



         23   made any notes or made any comments to come



         24   up with a consensus.  It's beyond me to come



         25   up with a projects that's worth hundreds of
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          1   millions of dollars, that there's no



          2   accountability on how the selection was made.



          3              So the legality of this



          4   documentation and the RFQ can say that the



          5   whole process was done within the bounds and



          6   the -- of the Code and the regulations and



          7   the law, but where is accountability of that?



          8   Where is that accountability of that?



          9              Okay.  And in the RFQ, I think it



         10   also did say that the -- the whole process



         11   was going to be evaluated by the Selection



         12   Committee, and now we're finding out that



         13   35 percent of the evaluation was done outside



         14   of that committee.  So that -- that I think



         15   in the RFQ is my -- is the way I read it does



         16   not seem to jive with what he said, that it



         17   can go outside for -- for part of the process



         18   and evaluation.



         19              MS. O'DNEAL:  Just a remind- --



         20   reminder what is within the purview of this



         21   Board's decision today, is it has to do with



         22   the legalities and the --



         23              THE APPELLANT:  I think the



         24   legalities come at the next level, right?



         25   Yeah.
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          1              MS. O'DNEAL:  So if there's no



          2   more questions, I'll entertain a motion



          3   from....



          4              MR. POTTER:  I make the motion



          5   that the Purchasing Agent's decision be



          6   upheld.



          7              MS. WITTEMORE:  I second.



          8              MS. O'DNEAL:  Okay.  Any



          9   discussion?



         10              (No response.)



         11              MS. O'DNEAL:  Okay.  All in favor?



         12              MR. POTTER:  Aye.



         13              MS. WITTEMORE:  Aye.



         14              MS. DONEGAN:  Aye.



         15              MS. O'DNEAL:  Any opposed?



         16              (No response.)



         17              MS. O'DNEAL:  Motion passes.



         18   Purchasing Agent's decision stands.



         19              (The proceeding concluded at



         20   3:58 p.m.)
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