MEMORANDUM OF AGREEMENT BETWEEN
THE METROPOLITAN GOVERNMENT OF NASHYILLE AND DAVIDSON COUNTY
AND
NASHVILLE DISTRICT MANAGEMENT CORPORATION, INC.
FOR ADMINISTRATION OF

THE NASHVILLE CENTRAL BUSINESS IMPROVEMENT DISTRICT

This memorandum of agreement (“MOA”) is entered into this /#  day of
Febwary, 200;:" by and between THE METROPOLITAN GOVERNMENT OF
NASHVILLE AND DAVIDSON COUNTY, a municipal corporation of the State of Tennessee
(“Metro”) and NASHVILLE DISTRICT MANAGEMENT CORPORATION, INC.
(“NDMC”), a Tennessee not-for-profit corporation.

WHEREAS, Ordinance No. 1998-1037 created, pursuant to Tennessee Code Annotated §§ 7-84-
501, et seq. an initial Central Business Improvement District (“CBID”) to operate until
January 1, 2003, and authorized a district management corporation to act as an advisory board to
the CBID with the necessary powers and authority to carry out the purposes and intent of the

CBID; and

WHEREAS, Ordinance No. 2002-1064 extended the term of the CBID from January 1, 2003 to
December 31, 2007; and

WHEREAS, Tenn. Code Ann. § 7-84-501, et seq. and Ordinance No. 1998-1037 authorize
Metro to levy special assessments (“Special Assessments™) on property within the CBID; and

WHEREAS, NDMC is a Tennessee not-for-profit corporation that is vested with the necessary
powers and authority to effectuate the purposes and intent of the CBID; and
NOW, THEREFORE, for the mutual promises and other good and valuable consideration, the

receipt and adequacy of which is hereby acknowledged, the parties hereto agree as follows:

1. Asreement Documents. The parties” MOA is comprised of the following documents:

(a) this document; and

(b) any written amendment hereto duly authorized and executed by the
authorized representatives of the parties hereto and filed in the office of
the Metropolitan Clerk.
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2. Duties and Responsibilities of NDMC.

a. NDMC shall provide all program admimsiraiion for the CBID of
Nashville and Davidson Countv (the “Program”) in accordance with Tenn. Code
Aan. §§ 7-84-301, et seq., which may include, without hiniation, the following
duties within the CBID:

(1) Acquinng, constructing or maintaining parxing faciliites;
(11) Acquinng, constructing or maintaining public improvemens;

(111) Acquinng real property. or an interesi therein, in connrection with a public
improvement;

(1v) Providing services for the improvement and operaiion of the Disinct and
supplementing those provided by Metro, as {ollows:

Promoting and marketing the CBID;

Advertising the CBID;

Meeting the health and sanniailon needs of the CBID;

Maintaining public safety;

Ehminating problems related to traffic and parking;

Providing sccunity services;

Providing recreation;

Providing cuitural enhancements;

Providing activities in support of business or residential

recruitment, retention and management development;

Enhancing aesthetic improvements, including the decoration,

resioration or renovation of anyv public space or of buiiding facades

and exteriors in public view that confer a public benefii;

K. Protessional management, planning and promotion;

L. Providing consultation with respect to planning, management, and
development acuvities;

hS R Furnishing music in public places within the CBID;

N, Providing design assistance; and

0. Such other services as are authornized by Tenaessee Code

Annotated, § 7-84-520.

TEOMMODO®EE

Yy

(v)  Entering into contracts and agreements with other persons or eniities;

(vi) Hinng emplovees or reiaining agenis, engineers, architects, planners,
consulianis, attornevs and accouniants;
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(vil)  Acquinng. construciing. installing and operaiing public improvements
coniemplated by Ordinance No. 1998-1037 and all property nehis or interesis
incidental or appurtenant thereto, and disposing of real and personal propernty and
any interest therein including leases and easemenis in connection therewith;

(vin)  Managing, controlling and supervising:
Al All the business and affairs of the CBID. .
B. Acquinng, constructing, insialing and operating ali public
improvements within the CBID.
C. Operating CBID services not operated by Metro;

(ix)  Constructiing and insialling improvements across and along any CBID
public streei. allev, highway, siream of water or water course in accordance wiih
tederal, state and local laws, rules or reguiations;

(x) Constructing and operating childcare {acilities;

(x1)  Accepting, administenng and complving with the conditions and
requirements respecting any appropnaiion of funds or anv @ifi, grant or donation
of property or money to the CBID; and

(xn1)  Exercising all nghts and powers necessary or incidenial 1o or implied from
the specific powers conferred by Tenn. Code Ann. § 7-84-301, er segq.

b. All CBID services set forth hereinabove shall be provided by NDMC as a
service to and in support of Meiro and such services shall be paid for by revenues from
the Special Assessmenis that are collected by Metro. The Special Assessment revenues
shall be used to supplement the level of services within the CBID above and bevond
those provided throughout the urban services distnict by Meiro. In cammyving out these
responsibilities, the NDMC must comply with ail applicable provisions of law, including,
without limitation, Tean. Code Ann. § 7-84-301, et seq., all Metro resolutions and
ordinances, and all regulauons lawfullv imposed by the Comptroller of the Siate of
Tennessee or by other state agencies.

c. NDMC will continue the following improvement programs within the

CBID:

() Secuniy Enhancement — unarmed security patrols within the CBID;

(n) Downtown Marketing ~ business recruitment and retention matenals, and
promoting downtown Nashville 10 consumers through publications, programming.
and expansion of current visitor marketing eiioris; and

(1)  Conunuousiv Improving downtown beaunficaiion, saniation and
maintenance.
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d. NDMC shall prepare a monihly financial report (“Monthlv Report™), in a
form satisfactory to Nietro's Direcior of Finance, which will be sent in duplicate to the
Mavor and to Meiro's Director of Finance bv the twentieth (20™) day of the month
following the month to which such repori relates. The Monthiv Repori shail include
informauon relaung o all expenditures made and acuivities underiaken duning the
preceding month.

€. NDMC agrees 1o reimburse Meuro for any use of funds disbursed bv
Metro 1o NDMC that are not, as determined bv Meiro, used in accordance with this
MOA. No later than three (3) months aiter the expiration of this MOA. NDMC shail
submt t0 Metro's Director of Finance an audiied financial statement performed by a
certified public accounting firn with experience in governmenial or not-for-profit
auditing. Such audit shall be performed in accordance with generally accepied auditing
standards. Such audit shall inciude and be combined with an audit of ali financial
activites of NDMC. The exisience of more than one contract, agreemeni, or grant
between NDMC and Metro shall onlv require one annual avdii of NDMC.

Duties and Responsibilities of Metro. Metro agrees to provide the same level of service
to property within the CBID that 1t provides o other propeniv located within the urban
services district. Metro also agrees that the level of urban services provided to the CBID
will not be decreased as a result of the enhanced level of services provided through the
Special Assessments collected by Metro and paid w0 NDMC.

Term.
a) This MOA will expire on December 31, 2005 (hereinafter

“Expiration Date™).

b) This MOA may be extended for up to two additional terms of
one year per term, upon written notice received by each party
from the other no later than the first day of November prior to

anyv additional term. Such notice from Meiro must come from its Director of
Finance. Such notice from NDMC must come from its Executive Director.
¢) In no event will this MOA expire subsequent to December 31, 2007,

d) The NDMC shall not receive any monthly pavments from Metro subsequent to ihe
expiration of this MOA; however, NDMC shall receive any undisinbuted portion of
its annual Budget amount within sixty (60) davs of the expiration of this MOA.

Preceding Relationship. The pariies acknowledge that their preceding
Memorandum of Agreement expired on June 30, 2003, and was rot reaewed. The
parties iniend and agree that the terms of this MOA, and their respective righis and
obligations hereunder, shall govern and extend io the intenvening time beiween June
30. 2003, and the effective date of this MOA.
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Budget — Monthlv Pavments.

a} Pursvant to Tenn. Code Ann. § 7-84-301, e; seq. and Ordinance No. 1998-1037,
NDMC will receive funds from Metro from the Special Assessments that are
collected by Metro. Funds having been coliected the previous month will be paid o
NDMC in each following month.

b) Pursuant to Tenn. Code Ann. § 7-84-319. NDMC shall submit an annual budget for
review and approval by the Meiropolitan Council ("Budget™). Said Budget shall be
submiited to the Meiropolitan Depariment of Finance, Office of Management and
Budget (OMB) by Januarv 31 of ¢ach vear as required by OMB in the form finallv
approved by the Metropolitan Council, and shall reflect all amounts necessary for
NDMC 1o perform s duties and obligations as sei forth in Section 2 herein.

¢) It is agreed and undersicod by NDMC that there are no other charges or fees for the
performance of this MOA, and that the Budgei 1s an accurate reflection of how the
Special Assessment funds will be spent duning the term of this MQA.

d) NDMC shall not receive from Metro any amount in excess of the Budget, as
descnibed herein.

Taxes. Iiis specifically agreed and undersiood by the parites hereto that Meiro shall
noi be responsible for anyv taxes thai are imposed on NDMC. Furthermore, NDMC
vndersiands thai 11 cannot claim exemption from taxes bv virtue of any exemption
that is provided to Metro.

Remedies for Default - - Termination.

(a) Remedies for Defauk. Should NDMC fail to tulfiil in 2 imely and proper
manner its obligaiions under this MOA orf 1t should violate any of the terms of this
MOA, Metro shall have the nght to immediately terminate this MOA. Such termination
shall rot relieve NDMC of any liabihity to Metro for damages susiained by virtue of anv
breach by NDMC. Meiro may. in 15 sole and absolute discretion, cure any NDMC
default without termnating this MOA, whereby NDMC agrees 1o fully reimburse Meiro
withia ten days of receiving wnitien notice from Meiro that ttemizes the costs bome by
Metro to cure such default.

(b)  Termunation - - Funding. Should Meiro discontinue funding for this
MOA, Metro shall have the nght to terminate this MOA immediaiely upon wriiien notice
1o NDAC.

{c) Teominauon - - Notice. Meiro may tenminate this MOA for convenience
(" Termnauion for Conventence”™) on ihiriv (30) dayvs™ wniten noiice o NDMC. Should
Metro terminaie for default and 1t s later determined that NDMC was rot in defauli, then
such tenmination shall be deemed 0 be a Termination for Convenience.

(d) Eftectve Date of Termipation. This MOA shall terminaie eifective upon
NDMC's actual receipt of written notice from Meiro if the same is hand-delivered, or, if
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sent via first class U.S. Mail or via a nationally recognized commercial deliverv service,
then upon the date when notice was actually sent.

9. Compliance with laws. NDMC agrees to complyv with all applicable federal, staie,
and local laws and regulations.

10. Notices.
Notices 1o Meiro shail be sent to:

Meiropolitan Depariment of Finance
Atutn:  David Manning, Director
102 Meiro Courthouse

Nashwiile, Tennessee 37201

Nouces 1o NDMC shall be sent to:

¢/o Nashville Downtown Partnership
Aitn: Executive Direcior

150 4% Avenue North, Suite G-150
Nashville, TN 37219

il Maintenance of Records. NDMC shali mamntain documentation for all charges
against Metro. The books, records, and documents of NDMC, insofar as thev relate
to work performed or money received under this MOA, shall be maintained for a
period of three (3) full vears from the date of final pavment and will be subject 10
audit, at anv reasonable time and upon reasonable notice by Metro or s duly
appointed representatives. The records shall be maintained in accordance with GAAP
and GASB at all tmes dunng the term of this MOA.

12 Metro Property. Any Metro property, including but not himited to books, records
and equipment, that is in NDMC’s possession shall be mamained by NDMC in good
condition and repair, and shall be retumed to Metro by NDMC upon termination of
this MOA. Al goods, documents, records, and other work product and property
produced dunng the performance of this MOA are deemed to be Metro properiv.

i3. Modification of MOA. This MOA may be modified onlv by wntien amendmeni
duly authonzed and executed by the authonzed representatives ofi the pariies hereto
and filed in the office of the Metropohian Clerk.

i4. Partnership/Joint_Venture. Nothing herein shall in any way be construed or
intended to creaie a parinership or joini veniure betwesn ihe pariies or to create the
relationship of pnncipai and agent between or among any of the parties. Nonae of the
parties hereto shall hold iself out in 2 manner contrary to the terms of this paragraph.
No pantv shall become hable for anv representaiion, act, or omission of anv other
party contrary to the provisions of this MOA. It is specifically agreed and understood
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tha: Metro has no financial interest in the business of NDMC, and shall not be liable
for anv debts or obligations incurred by NDMC. The staius of the parties is not that
of agent and servant. but rather, an independent contracior relationship. NDMC shall
not, at any ime or times. use ihe name or credit of Metro in eniering inio contracts,
applying for credit, or purchasing or attempting to purchase any equipment, supplies,
or property of any tyvpe whatsoever.

15. Waiver. No waiver of any provision of this MOA shall aifeci the right of any party
thereafier 1o enforce such provision or to exercise any right or remedy available to it
i the event of the other partv’s default.

i6. Emplovment and Nondiscrimination. It is ithe policy of Meiro not 10 discriminate
on the basis of age, race, sex, color, national ongin, or disability in iis hiring and
employvment practices, or in admission to, access 0. or operation of its programs,
services, and acuvities. With regard to all aspects of this contract, NDMC centifies
and warrants it will comply with this policy. No person shall be excluded from
paruiicipation in, be denied benefits of, be discniminated agansi in the admission or
access to, or be discnminated against in treatment or emplovment in NDMC's
programs or activities, on the grounds of handicap andfor disability, age, race, color,
religion, sex, national ongin, or any other classification protected by federal or
Tennessee state constitutional or staiutory law; nor shall thev be excluded from
participation in, be denied benefiis of, or be otherwise subjecied to discrimination tn
the performance of contracts with Metro or in the employment practices of NDMC.
Accordingly. the NDMC shali, upon requesi. be required 1o show proof of such
nondiscnminauon o the extent required by law and to post in conspicuous places that
are available to all emplovees and applicants, notices of nondiscrimination.

i7. Fidelity bond. NDMC shall provide a fidehty bond to insure the good and faithiul
handting of money for the protection of Metro in the amouni of One Hundred
Thousand Dollars ($100,000) by a company hicensed to do business in the State of
Tennessee with a financial raung of at least A/VIII as rated in the most recent edition
of Best's Insurance Reports. and approved by Metro. The fidzhity bond so provided
shall cover all emplovees of NDMC who handle any funds received from Mewo
reiating to this NMOA.

18. Contingent Fees. NDMC hereby represents that NDMC has not been retained or
reiained any persons (o solicit or secure a Metro contract or agresment upon an
agreement or undersianding for a conlingent commission, percentage, or brokerage
fee. except for retention of bona fide emplovees or bona fide esiablished commercial
selling agencies for the purpose of secunng business. Breach of this paragraph is, in
acdiiton 10 a breach of this NOA, a breach of ethical siandards thai mav resuli in civil
or cnruinal sanciton andfor debarmeni or suspension from being a contractor or
subconiracior under Metro contracis.

19. Gratuities and Kickbacks. It shall be a breach of ethical standards for any person to
offer, give or agree to give any emplovee or former emplovee, or for anv emplovee or
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fonmer emplovee 10 solicii, demand. accept or agree to accept from another person, a
grainity or an offer of emplovment in conrection with any decision. approval,
disapproval, recommendation, preparation of any pani oi a program requirement or a
purchase requesi, influencing the conteni of any specificaton or procurement
standard, rendenng of advice, investigation. auditing or in any other advisorv capacity
mn any proceeding or application, requesi for ruling, deiermination, claim or
controversy or other particular matter, periaining 1o any program requirement of a
contract or subcontract or to any solicitation or proposal therefor. [t shall be a breach
ot ethical standards for any payment, gratiiy, or offer of emplovment 10 be made by
or on behalf of a subcontractor under a coniraci or the pnime contractor or higher tier
subcontractor or a person associated therewiih, as an inducement for the award of a
subconiract or order. Breach of this paragraph is, in addiiion to a breach of this
MOA, a breach of ethical standards that may result in civil or cniminal sanction
and/or debarment or suspension from being a coniracior or subcontractor under Metro
contracts.

Indemnification and Hold Harmless. NDMC shall indemniiv and hold harmless
Metro, its officers. agents and emplovees from:

(a) Any claims, damages, penalues, cosis, and attormey fees for imunes or
damages ansing, in part or in whole, from ihe negligent or inieniional acts
or omisstons of NDMC, its ofiicers, emplovess, andfor agents, incleding
its sub or independent contractors, in connection wiih the performance of
this MOA; and,

(b) Any claims, damages, penalties, costs, and attome fees ansing from any
failure of NDMC. 1ts officers, emplovees, and/or agents, including 1ts sub
or independent contractors, to observe applicable laws, including, but not
limited to, labor laws and minimum wage laws.

(c) Metro will not indemnify, defend or hold harmless in any fashion NDMC
from any claims, whether ansing from this MOA or any understanding
between the parties, regardless of anyv language in anv atachment or other
document that NDMC may provide.

(d) NDMC shall pav in full Metro for expenses incurred by Metro as a resuli
of NDMC’s failure to fulfill s obhgations in a professional and iimelv
manner under this MOA.

Attornev Fees. NDMC agrees that, in the event either party deems il necessary io
take legal action o enforce any provision oi ihis MOA, or 10 seek remedy {or defauit
herzunder, and in the event Metro prevails, NDMC shall pay all expenses of such
aciton mncluding Metro’s attomeyv {ees, cosis, and expenses at all siages of the
litigation.
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Assignment - - Consent Required. The provisions of this MOA shall inure to the
beneit of and shall be binding upon the respective successors and assignees of the
parties hereto. However, neither this MOA nor any of the righis and obligations of
NDMC hereunder shall be assigned or transferred in whole or in part without the
prior written consent of Metro. Any such assignment or transfer shali not release
NDMC from ns obligations hereunder.

Entire Agreement. This MOA sets forth the entire agreement between the pariies
with respect to the subject matter hereof and shall govern the respective duties and
obligations of the parties. The paruies warrant and represeni that there are no prior or
contemporaneous oral or wrniten undersiandings thai contradici, modify, or
supplement this MOA, it being the intent of the pariies hereto that this MOA
compnses the eniire ntent of the parties hereto.

Force Majeure. No party shall have any liability to the other hereunder by reason of
any delay or failure to perform any obligation or covenant if the delav or failure to
perform is occaswoned by force mmjeure, meaning anyv act of God, siom, fire,
casualty, unaniicipated work stoppage, sinke, lockouwr, labor dispute, civil
disturbance, not, war, national emergency, act of govemment, act of public enemy. or
other cause of similar or disstmular nature bevond its control.

Governing Law. The vahdity, construction and effeci of this MOA and anv
extensions andfor modifications thereof shall be governed by the laws of the State of
Tennessee. Tennessee law shall govern regardless of any language 1n any atiachment
or other document that NDMC may provide.

Yenue. Any action between the parties ansing in connection with this MOA shall be
maintained in Davidson County, Tennessee, exclusive of the federal courts.

Severabilitv. Should anyv provision of this MOA be declared to be invalid by anv
court of compeient Junsdiction, such provision shall be severed and shall not affect
the vahdiiyv of the remaining provisions of this MOA.

Effective Date. This MOA shall not be binding upon the parties uniil it has been
signed first by NDMC and then by the authonized Metro representatives and filed in
the oifice of the Metropohitan Clerk. When it has been so signed and filed, this MOA
shall be eifective as of the date first wniien above.
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IN WITNESS WHEREOQF, The Metropolitan Government of Nashville and Davidson County,
and Nashville District Management Corporation, Inc., have executed their signatures:

THE METROPOLITAN GOVERNMENT

OF NASHVILLE AND DAVIDSON
COUNTY:

David Mannmg
Director of Finance

APPROVED AS TO RISK AND
INSURANCE:

2.1 oY
Directbr of Insurance
APPROVED AS TO FORM AND
Z]%ALLITY
Metropoh@g Attorney \//

MAYOR:

BRill Purcell

ATTEST:

Metropglita% Clerk J

Date: 2, / 3{ Jos~
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Sworn to and subscribed to before me,

a Notary Public, this 30day of Meu. , 2004,
by Qqu/ac, O. Kirhen

the Chascrman ofNDMC
and duly authorized to execute this
instrument on NDMC'’s behalf.

‘||O||”lc"

Notary Public 5“ ¢ NOTARY ° 2
1851 i . .c £
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My Commission Expires MAY 30, 2007
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